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INTERIM CHARGE
Monitor the implementation of House Bill (H.B.) 1763, 79th Legislative Session,
including progress by Groundwater Conservation Districts (GCDs) on joint planning
within Groundwater Management Areas (GMAs) and collaboration with entities within a
GMA in joint planning including areas not covered by a GCD. Study the impact of HB
1763 on the following:
•

GCD creation within areas not covered by a GCD

•

single or partial county GCDs

•

consolidation with existing GCDs, and within priority groundwater management
areas

BACKGROUND
House Bill 1763 required GCDs in GMAs to meet at least once every year to conduct
joint planning, which includes defining desired future conditions (DFCs) of the
groundwater resources within the GMA and reviewing groundwater management plans
and accomplishments. The DFCs are due to Texas Water Development Board (TWDB)
no later than September 1, 2010, and every five years thereafter.

The TWDB is

responsible for calculating or verifying the managed available groundwater (MAG) based
on hydrologic studies and submitted DFCs. The TWDB will deliver MAG values to
GCDs and regional water planning groups for inclusion in their plans.1
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PRIORITY GROUNDWATER MANAGEMENT AREAS
A Priority Groundwater Management Area (PGMA) is an area designated and delineated
by the Texas Commission on Environmental Quality (TCEQ) that is experiencing, or is
expected to experience within the immediate 25-year period following TCEQ's review,
critical groundwater problems.

Critical groundwater problems include shortages of

surface water or groundwater, land subsidence resulting from groundwater withdrawal,
and contamination of groundwater supplies. Through the establishment of a PGMA,
areas in need of GCDs are identified, local initiative to create a GCD is encouraged, and
TCEQ is authorized to establish a GCD if local initiatives to do so do not succeed.2

Currently, the process for delineating a PGMA begins with staff of TCEQ and TWDB
identifying areas with groundwater concerns. The executive director of TCEQ then
completes a report about the area, including a recommendation for or against designating
all or part of the area as a PGMA. Should a PGMA designation be established, the
executive director's report will also recommend the creation of a GCD. Once a report is
complete, its findings are made public.

If an area is recommended for designation as a PGMA, a State Office of Administrative
Hearings (SOAH) contested-case hearing is held. The hearing judge considers evidence
and presents a proposal to TCEQ on the PGMA designation and GCD creation
recommendation.

Following the recommendation from SOAH, TCEQ determines

whether the area will be designated as a PGMA and makes a recommendation about
GCD creation through a PGMA designation order. The date of the PGMA designation

2

order starts a two-year time frame for local action to establish a GCD through special law
or petition.3 The TCEQ cannot take action in the first 120 days following issue of the
order. However, the TCEQ must either create a GCD within two years of the date of the
order or recommend that the counties included in the PGMA designation be added to an
existing GCD. The process is intended to give local entities the opportunity to manage
their groundwater resources locally, but provides a timeline for doing so to ensure that
the resource is protected by the state if action is not taken at the local level.

INTERIM EFFORTS/ISSUE STATUS
INTERIM COMMITTEE HEARING
The Senate Committee on Natural Resources held a public hearing in Amarillo, Texas, on
August 5, 2008.

A portion of the testimony focused on groundwater issues.

The

Amarillo hearing agenda can be found in Appendix A.

HOUSE BILL 1763 IMPLEMENTATION UPDATE
The TWDB has indicated that all GMAs with GCDs plan to meet the statutory DFC
deadline of September 1, 2010. One of the GMAs, GMA 8, has already submitted its
final DFCs to the TWDB.4 For a more detailed report on the progress of the GMA and
DFC processes, refer to Appendix B. Based on the testimony heard from various GMAs
during the August 5 hearing, there was general consensus that even though there have
been some challenges, the Legislature should wait to make changes until after the
implementation process of H.B. 1763 is complete.
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Staffing is one of the challenges that TWDB faces with respect to implementation of H.B.
1763. Groundwater Conservation Districts would like TWDB to reduce turnaround time
for groundwater availability modeling runs. To address this issue, TWDB has pulled
staff from other projects to run models, worked with GCDs to prioritize runs, and
prepared a state budget exceptional item request that will be submitted to the 81st
Legislature containing salary adjustments for modelers to improve retention and
recruitment.5

Another challenge that TWDB has encountered relates to the accuracy of the models.
Models by definition, are approximations and therefore have uncertainties associated
with them. Given the importance of MAG numbers to permitting, GCDs are concerned
about the accuracy of the models, especially those models for the minor aquifers. To
address this concern, TWDB has evaluated the accuracy of models with calibration
statistics, encouraged GCDs to manage adaptively, and prepared a budget request
exceptional item for consideration by the 81st Legislature that includes both funding for
more aggressive improvements to the models and focused studies on the minor aquifers.6

Exempt use is another area of concern that TWDB has identified while going through the
GMA process. Small wells, primarily used for domestic and livestock purposes, wells
used for oil and gas production, and wells existing at the time of creation of the GCD are
generally exempt from permitting. Groundwater Conservation Districts are required to
permit, to the extent possible, up to the MAG number. However, many districts have
exempt use that comprises a considerable part of their total use. If exempt use is not
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considered in the MAG number, then districts will not be able to achieve their DFCs if all
exempt use and permitted water is pumped.7

Areas without GCDs present another challenge. Counties without GCDs do not have a
vote in the GMA process to set the DFC for their aquifers. Although the groundwater is
not regulated, the MAG number will be used by the regional water planning groups, and
could affect the use of groundwater as a water management strategy. Similarly, pumping
of groundwater in the unregulated areas within a GMA impacts the areas ability to
accurately achieve the DFC. In response, TWDB has encouraged GMAs to reach out to
areas without GCDs and encouraged local officials in counties without GCDs to get
involved in the joint planning process.8

INTERIM ACTIVITY
Between 1987 and 2008, TCEQ and TWDB evaluated 18 PGMA study areas. To date,
seven PGMAs have been designated. They are listed below:
•

Hill Country PGMA in all or part of eight counties (1990)

•

Reagan, Upton and Midland County PGMA in part of each county (1990)

•

Briscoe, Swisher and Hale County PGMA in all or part of each county
(1990)

•

Dallam County PGMA in part of county (1990)

•

El Paso County PGMA in part of county (1998)

•

Northern Bexar County (added to Hill County PGMA in 2001)
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•

Central Texas Trinity Aquifer PGMA in all or part of Bosque, Coryell,
Hill, McLennan, and Somervell counties (2008)9

In June 2007, the executive director of the TCEQ filed a report entitled, Updated
Evaluation of North-Central Texas-Trinity and Woodbine Aquifer Priority Groundwater
Management Study Area.

The executive director's report recommended that Collin,

Cooke, Dallas, Denton, Ellis, Fannin, Grayson, Hood, Johnson, Montague, Parker,
Tarrant, and Wise counties be designated as the Northern Trinity and Woodbine Aquifers
PGMA. A SOAH hearing was conducted, and the SOAH administrative law judge's
proposal for decision was filed with TCEQ on September 2, 2008.10 On February 11,
2009, TCEQ determined the Northern Trinity and Woodbine Aquifers PGMA be
designated for the recommended 13-county area. The designation of this PGMA will
become effective upon issuance of the TCEQ Order.11 For a map of designated and
recommended PGMAs along with confirmed and unconfirmed GCDs, refer to Appendix
C.

IMPORTANT JUDICIAL DECISIONS
During the 80th Interim, there were several judicial decisions handed down that impacted
Chapter 36 of the Texas Water Code. Through these decisions, some of which are still in
the appeals process, the courts made more modifications to Chapter 36 than have been
made since its inception. Consequently, these decisions may lead to legislative action.
These cases include:
•

Edwards Aquifer Authority (EAA) v. Day, which required the EAA to undertake
a takings analysis because it granted a groundwater production permit allowing
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production of only a portion of the total amount requested by the
landowners/applicants
•

City of Del Rio v. Clayton Sam Colt Hamilton Trust, which holds that landowners
have some ownership interest in groundwater in place beneath the surface of their
property

•

Guitar Holding Co., LP v. Hudspeth County Underground Water Conservation
District No. 1, relating to the ability of a GCD to issue production permits based
upon historic use and to authorize the transport of water produced pursuant to
such a production permit

•

City of Aspermont v. Rolling Plains GCD, relating to the ability of a political
subdivision to rely upon governmental immunity as a shield against GCD
enforcement efforts

For further discussion of these cases, refer to an analysis prepared by Greg Ellis,
Executive Director, Texas Alliance of Groundwater Districts, provided in Appendix D.

CONCLUSION
With respect to H.B. 1763, the Legislature should give the process time to unfold while
reinforcing the Legislature's desire to conserve groundwater. The Legislature should
safeguard against actions that may compromise the original intent of the legislation.
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As PGMA designations are made by TCEQ, additional GCDs will be created. The
Legislature should monitor all GCD creation to ensure that there is regional management
and coordination of groundwater resources.

As a result of judicial activity concerning Chapter 36 of the Texas Water Code,
legislative responses to some decisions should be considered. Of particular concern is the
City of Aspermont v. Rolling Plains Groundwater Conservation District case. If political
subdivisions are exempt from regulation by GCDs, or if GCDs have no meaningful
ability to enforce their regulation against political subdivisions, it will completely
undermine Chapter 36 of the Texas Water Code and the groundwater management
system established by the Legislature.
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