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Interim Charges 

 The Senate Jurisprudence Committee is charged with conducting a 
thorough and detailed study of the following issues, including state and 
federal requirements, and preparing recommendations to address problems 
or issues that are identified.  

1. Study the jurisdiction of all local and state courts, including civil and 
criminal justice courts. Make recommendations for changes to any 
court's jurisdiction to improve the efficiency or effectiveness of the 
judicial system. Review and make recommendations relating to 
concurrent jurisdiction of county courts at law and district courts over 
eminent domain proceedings.  

2. Study judicial salaries, supplements, retirement, and benefit issues for 
sitting, visiting and retired judges.  

3. Study arbitration statutes and the role of the American Arbitration 
Association. Specifically, the Committee shall make 
recommendations to improve and ensure the efficiency, effectiveness, 
and fairness of arbitrators and arbitrations.  

4. Study insanity defense laws, specifically evaluating the impact of 
changing the defense of "not guilty by reason of insanity" to "guilty, 
but insane."  

Reports 

 The Committee shall submit copies of its final report no later than 
December 1, 2004. The printing of reports should be coordinated through the 
Secretary of the Senate. Copies of the final report should be sent to the 
Lieutenant Governor (5 copies), Secretary of the Senate, Senate Research, 
Legislative Budget Board, Legislative Council, and Legislative Reference 
Library.  

 The final report should include recommended statutory or agency 
rulemaking changes, if applicable. Such recommendations must be approved 
by a majority of the voting members of the Committee. Recommendations 
should also include state and local fiscal cost estimates, where feasible. The 
Legislative Budget Board is available to assist in this regard.  
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Budget and Staff 

 Travel costs shall be paid from the operating budgets of Senate 
members. All other costs shall be borne by the Senate Jurisprudence 
Committee's interim budget, as approved by the Senate Administration 
Committee. Due to overall budget constraints, it is recommended each 
interim committee budget include only critical expenditures and, where 
possible, reductions from previous spending levels.  

 The Committee should also seek the assistance of legislative and 
executive branch agencies where appropriate.  

Interim Appointments 

 Pursuant to Section 301.041, Government Code, it may be necessary 
to change the membership of a committee if a member is not returning to the 
Legislature in 2005. This will ensure that the work of interim committees is 
carried forward into the 79th Legislative Session.  



 

 3

Hearings by the Senate Committee on Jurisprudence 

 
 

Date Location Charge 
 

March 29, 2004 
 

 
Austin 

Senate Chamber 
 

 
Charge 2 

 
May 6, 2004 

 
Austin 

Capitol Extension 
E1.016 

 

 
Charge 4 

 
August 25, 2004 

 
Austin 

Capitol Extension 
E1.012 

 

 
Charges 1 & 3 

   



 

 4

 
 
 
 
 
 
 
 
 
 
 
 

Executive Summary of Recommendations 



 

 5

Executive Summary of Recommendations 
 

Charge 1 
 
Study the jurisdiction of all local and state courts, including civil and 
criminal justice courts.  Make recommendations for changes to any 
court's jurisdiction to improve the efficiency or effectiveness of the judicial 
system.  Review and make recommendations relating to concurrent 
jurisdiction of county courts at law and district courts over eminent 
domain proceedings. 

 
1. The Legislature should require the Texas Judicial Council to conduct 

a study of the issue of statutory county court jurisdiction.  This study 
shall focus on the goal of making the jurisdiction of all statutory 
county courts uniform and the potential effect of any jurisdictional 
changes on the caseload of district courts and statutory county courts.  
The Council shall complete its study and report back to the 
Legislature by December 1, 2006. 

 
2. Pending the study of statutory county court jurisdiction, the 

Committee recommends that the Legislature not approve any 
jurisdictional changes to the enabling statutes of existing statutory 
county courts.  If any new statutory county courts are created by the 
79th Legislature, the jurisdiction of the newly created courts should be 
identical to that of other existing courts in that county. 

 
3. The Legislature should enact legislation that specifies the amount in 

controversy minimum for district courts at $500. 
 
4. The Legislature should require the Office of Court Administration to 

contract with an independent, non-profit organization that specializes 
in providing technical assistance and consulting services to courts, 
such as the National Center for State Courts, to conduct a weighted 
caseload study of the district courts in Texas. 

 
Charge 2 
 
Study judicial salaries, supplements, retirement and benefit issues for 
sitting, visiting and retired judges. 
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1. The Legislature should substantially improve state judicial salaries by 
increasing the salaries of the justices of the Texas Supreme Court and 
the Court of Criminal Appeals to an amount ranging from $150,000 to 
$160,000; the salaries of the justices of the courts of appeals to an 
amount ranging from $145,000 to $150,000; and the salaries of 
district court judges to an amount ranging from $135,000 to $140,000.  
The Committee believes this judicial pay raise should be a priority for 
the 79th Legislature. 

 
2. The Legislature should enact legislation to provide for a judicial 

salary structure that ensures that the justices of the Texas Supreme 
Court and the Court of Criminal Appeals are the highest paid judges 
in the state.  

 
Charge 3 
 
Study arbitration statutes and the role of the American Arbitration 
Association.  Specifically, the Committee shall make recommendations to 
improve and ensure the efficiency, effectiveness, and fairness of 
arbitrators and arbitrations.  
 
1. The Legislature should enact legislation requiring any business that 

includes a mandatory pre-dispute arbitration clause in their contracts 
to provide their consumers with certain upfront information.  The 
information provided to the consumer shall specify which rights are 
being waived, who will arbitrate the dispute, who will cover the costs 
of arbitration, whether rules of discovery will be followed, what laws 
are applicable, what information will be public, and what recourse is 
available after an award is issued.    

 
2. The Legislature should enact legislation to require the State Bar of 

Texas to produce an informational pamphlet that will be distributed to 
businesses that require consumers to sign binding arbitration 
agreements. 

 
3. The Legislature should enact legislation regarding reporting 

requirements for arbitrators participating in business/consumer 
arbitrations.  These requirements should outline the type of 
information to be reported and to whom it should be submitted.  At a 
minimum, arbitrators in cases involving a business/consumer dispute 
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shall be required to report the nature of the dispute and the final 
decision issued.   

 
4. If reporting requirements are adopted, the Legislature should enact 

legislation requiring any business that includes a mandatory pre-
dispute arbitration clause in their contracts to inform its consumers of 
the availability and location of the reported information. 

 
Charge 4 
 
Study insanity defense laws, specifically evaluating the impact of changing  
the defense of "not guilty by reason of insanity" to "guilty, but insane."  
 
1. The Legislature should enact legislation to require the Department of 

State Health Services, formerly the Texas Department of Mental 
Health and Mental Retardation, to improve the collection of the 
commitment records of persons found Not Guilty By Reason of 
Insanity (NGRI).   

 
2. The Legislature should enact legislation to conform the standards for 

experts used in an insanity case to the standards for experts used to 
determine the competency of a defendant to stand trial. 

 
3. The Legislature should rewrite Article 46.03 of the Code of Criminal 

Procedure to make the language more concise and easier for attorneys, 
judges, and mental health professionals to follow.  Specifically, the 
provisions concerning release standards and post-release monitoring 
should be made explicit.   

 
4. The Committee recommends no change in the current defense of "not 

guilty by reason of insanity."   
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Charge 1: Study the jurisdiction of all local and state courts, including 
civil and criminal justice courts.  Make recommendations for changes to 
any court's jurisdiction to improve the efficiency or effectiveness of the 
judicial system.  Review and make recommendations relating to 
concurrent jurisdiction of county courts at law and district courts over 
eminent domain proceedings. 
 

Recommendations 
 
1. The Legislature should require the Texas Judicial Council to 

conduct a study of the issue of statutory county court jurisdiction.  
This study shall focus on the goal of making the jurisdiction of all 
statutory county courts uniform and the potential effect of any 
jurisdictional changes on the caseload of district courts and 
statutory county courts.  The Council shall complete its study and 
report back to the Legislature by December 1, 2006. 

 
2. Pending the study of statutory county court jurisdiction, the 

Committee recommends that the Legislature not approve any 
jurisdictional changes to the enabling statutes of existing statutory 
county courts.  If any new statutory county courts are created by 
the 79th Legislature, the jurisdiction of the newly created courts 
should be identical to that of other existing courts in that county. 

 
3. The Legislature should enact legislation that specifies the amount 

in controversy minimum for district courts at $500. 
 
4. The Legislature should require the Office of Court 

Administration to contract with an independent, non-profit 
organization that specializes in providing technical assistance and 
consulting services to courts, such as the National Center for State 
Courts, to conduct a weighted caseload study of the district courts 
in Texas. 

 
Background 

 
 In their 1990 study of Texas courts, the Texas Research League made 
the statement that "[i]nevitable as change is, in Texas its movements are 
inclined to be inexorably tedious and protracted."1  The theme of "if it ain't 
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broke, don't fix it" resonates throughout the judiciary in Texas every time 
changes to the structure of the court system are suggested. 
 
 The origin of Texas courts dates back to the time when Texas was a 
Republic.  In the Texas Constitution of 1836, a system of district courts was 
established along with a supreme court.  By 1876, the court system included 
a supreme court for civil appeals, a court of appeals for criminal appeals, 
district courts, county courts and justice courts.  In 1891, the Constitution 
was amended to provide for intermediate civil appellate courts.  The basic 
structure of the Texas court system has not changed since that time. 
 
 In 1990, the Texas Research League concluded that "[b]ecause the 
courts are so decentralized and because individually they are quite 
independent, it is difficult to call the Texas judiciary a system."2  A later 
study by the Citizens' Commission on the Texas Judicial System found that 
Texas has no uniform judicial framework to guarantee the just, prompt and 
efficient disposition of a litigant's complaint.3 
 
 The current Texas court system includes two courts of last resort, 14 
intermediate appellate courts geographically distributed across the state, 424 
district courts, 254 county courts, 211 statutory county courts, 17 statutory 
probate courts, 827 justice courts and 894 municipal courts.4 
 
 The jurisdiction of the various courts in Texas is established by 
constitutional provision and statute.  To determine the jurisdiction of any 
one particular court, a person must examine the following sources in order: 
 1. the Texas Constitution; 
 2. the general statutes establishing jurisdiction for that level of court; 
 3. the specific statute authorizing the creation of the particular court  
  in question; 
 4. the statutes creating other courts in the same county; and 
 5. the statutes dealing with specific subject matters.5 
 

Courts of Last Resort 
 
 Only Texas and Oklahoma have two courts of last resort, one for civil 
cases and one for criminal cases.  Several studies have discussed the 
possibility of combining the Texas Supreme Court and the Court of Criminal 
Appeals into one tribunal.6  The difficulty with an integrated court would be 
the large caseload.  The number of discretionary reviews of cases by a 
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combined court would have to be reduced in order for such a court to issue a 
decision in a timely manner. 
 
 The Committee heard testimony on the difficulties that would result 
from combining the two highest courts, primarily the large caseload.  
Currently, the Court of Criminal Appeals considers around 6000 post-
conviction writs of habeas corpus.  The Committee also heard testimony 
regarding a suggestion to allow trial courts to rule on the merits of writs 
involving time credits in order to reduce the caseload of the Court of 
Criminal Appeals.    
 
 The Committee was advised of the fact that in Oklahoma, the only 
other state with two courts of last resort, the Oklahoma Supreme Court 
determines which of the courts of last resort has jurisdiction over a matter if 
a conflict arises.  The Oklahoma Supreme Court is also the final arbiter on 
interpretations of the Oklahoma Constitution.  If Texas continues to have 
two courts of last resort, the legislature should clarify the jurisdictional 
boundaries more clearly.   
 

Intermediate Courts of Appeals 
 

 The system of intermediate courts of appeals was created in 1891 to 
help ease the Texas Supreme Court's civil docket.  In 1981, the Constitution 
was again amended to give these appellate courts criminal jurisdiction, 
except for death penalty cases.  The courts of appeals have appellate 
jurisdiction co-extensive with the limits of their respective districts over all 
cases of which the district or county courts have original or appellate 
jurisdiction when the amount in controversy or judgment rendered exceeds 
$100, exclusive of interest and costs.7 
 
 Each of the 14 intermediate appellate courts has jurisdiction over a 
geographic area of the state, but there are numerous overlaps.  The First and 
the Fourteenth Courts of Appeals districts cover the same 14 counties.  
There are additional counties that lie in more than one appellate district.  
These overlaps lead to uncertainty in case flow and forum shopping which 
often results in conflicting decisions governing a single trial district.   
 
 The Committee heard testimony regarding the difficulties presented 
by these conflicts for litigants.  One suggestion was to reduce the number of 
appellate courts in Texas by putting the existing courts into districts, 
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combining their administrative overhead and allowing the judges to meet in 
panels.    
 
 The Committee also heard testimony regarding a proposal by the chief 
justices of the 14 courts of appeals to eliminate most of the overlap in 
appellate districts.  This proposal, presented to the House Committee on 
Redistricting in April of 2004, also includes suggestions for increasing the 
staff of certain courts in order to eliminate the need for transfer of cases.8   
 
 The primary issues regarding overlapping jurisdictions are forum 
shopping and conflicts of law.  Random assignment of cases is currently 
used by the First and Fourteenth Courts of Appeals to eliminate forum 
shopping and could be used in other overlapping jurisdictions.  
   
 The House Committee on Redistricting is currently conducting an 
interim study regarding the development of a plan to redistrict the 
intermediate courts of appeals and will issue its report prior to the 79th 
Legislative Session.     
 

Trial Courts 
 

 Texas has six types of trial courts: district courts, statutory county 
courts, statutory probate courts, constitutional county courts, justice courts, 
and municipal courts. 
 

District Courts 
 
 As of September 1, 2004, there were 424 district courts.9   The 
geographical area served by each district court is set by statute, and each 
district court has one judge. 
 
 The jurisdiction of district courts was originally set by the Texas 
Constitution, but an amendment in 1985 provided the Legislature with the 
authority to change a court's jurisdiction through statute.11  Many district 
courts are now directed to give preference to certain types of cases.  For 
example, some district courts are designated as criminal district courts. 
 
 A majority of judicial districts overlap one another.  As previous 
studies have noted, the justification for this overlap is the fact that some 
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counties in Texas lack sufficient population, case filings, eligible candidates 
and lawyers, and financial resources to support their own district court.12 
 
 Currently, the legislature considers requests for additional district 
courts each legislative session.  No objective framework has been 
established to evaluate these requests.  These new courts add to the problems 
already inherent in a system of judicial districts which have not been 
reapportioned since 1876.   
 
 The 77th Legislature attached a rider to the General Appropriations 
Act to require the Texas Judicial Council to study the efficiency of the 
current district courts and identify appropriate criteria to evaluate future 
requests for district courts.  The Council created a Committee on District 
Courts and issued a report in October, 2002.13 
 
 The report recommended that the legislature make an appropriation 
for the implementation of a weighted caseload study for Texas' trial courts.  
A weighted caseload model translates a court's caseload into a figure 
indicating the number of hours it should reasonably take the court to dispose 
of the cases on the court's docket.  At least 25 states have implemented the 
weighted caseload methodology to assess the need for judicial resources.15 
The Office of Court Administration received a proposal from the National 
Center for State Courts in May of 2002 estimating that the cost of a 
weighted caseload study for the district courts in Texas would be 
$250,000.16 
 
 The Committee recommends that the 79th Legislature appropriate 
funds to the Office of Court Administration to be used for a weighted 
caseload study of the district courts.  This type of comprehensive data is 
essential in order to determine the need for additional district courts. 
 
 In 1985, amendments to the Texas Constitution and the Texas 
Government Code resulted in the deletion of a reference to a $500 
jurisdictional amount in controversy lower limit for district courts.  The 
Texas Supreme Court has referenced this issue in footnotes but has not had 
the occasion to decide this issue.18 The Committee believes Texas law 
should be clear regarding the jurisdictional amount in controversy lower 
limit for a district court. 
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County Level Courts 
 
I. Statutory County Courts/ Statutory Probate Courts 
 
 Chapter 25 of the Texas Government Code sets out both general and 
specific jurisdictional provisions for statutory county courts and statutory 
probate courts.  Section 25.0003 states that in addition to concurrent 
jurisdiction with constitutional county courts, a statutory county court has 
concurrent jurisdiction with district courts in civil cases where the amount in 
controversy is between $500.01 and $100,000 and in appeals of final 
decisions of the Texas Workers' Compensation Commission, regardless of 
the amount in controversy.  A statutory county court has concurrent probate 
jurisdiction with a constitutional county court except in counties that have a 
statutory probate court.  There are 211 statutory county courts.19 
 
 Section 25.0021 sets forth the general jurisdiction of a statutory 
probate court as jurisdiction over probate, guardianship, mental health, or 
eminent domain proceedings.  These general provisions can be and are often 
trumped by a specific court's enabling statute.  There are 17 statutory 
probate courts located in 10 counties.20 
 
  The jurisdictional limits of statutory county courts vary widely across 
the state.  There is no uniformity and there is currently no procedure in place 
for these jurisdictional limits to be reexamined on a regular basis.  The 
Committee believes there should be more oversight of these courts by the 
Texas Supreme Court.   
 
 The Committee believes it is necessary to have the Texas Judicial  
Council take a comprehensive look at the issue of statutory county court  
jurisdiction, with the goal of making the jurisdiction of all statutory county  
courts uniform.  Since any change in jurisdiction would result in the  
expansion of some courts' jurisdiction and the reduction of others, the study  
must also focus on the potential effect of any jurisdictional changes on the  
caseload of district courts and statutory county courts. 
 

One suggestion of a method to clearly define the jurisdictional 
boundaries of Texas trials courts is to combine district courts, statutory 
county courts, and statutory probate courts into one level of general 
jurisdiction trial courts.21  This type of reform would have to be done 
gradually and would have to garner some degree of support from current 
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members of the judiciary.  The development of a uniform jurisdictional level 
for statutory county courts is a good starting point for judicial reform and is 
a less disruptive means of taking a fragmented system and making it easier 
to understand for litigants and practitioners alike.  
  
II. Constitutional County Courts 
 
 The current Texas Constitution provides for a county court in each of 
the 254 counties in Texas.  These courts are often referred to as 
constitutional county courts to distinguish them from county courts which 
have been created by statute.  The jurisdiction of constitutional county 
courts, formerly set by the Constitution, is now detailed in Subchapters D 
and E of Chapter 26 of the Texas Government Code. 
 
 Generally, these courts have concurrent jurisdiction with justice courts 
in civil cases where the amount in controversy is between $200.01 and 
$5,000; concurrent jurisdiction with district courts in civil cases where the 
amount in controversy is between $500.01 and $5,000; juvenile jurisdiction; 
probate jurisdiction; and exclusive jurisdiction over misdemeanors where the 
fine exceeds $500 or when a jail sentence may be imposed. 
 
 Constitutional county courts have appellate jurisdiction in civil cases 
over which justice and municipal courts have original jurisdiction.  A county 
judge is required to be "well informed in the law of the state" but is not 
required to be a licensed attorney.22 
 
 In populous areas of the state, the county judge devotes all of his 
attention to the administration of county government.  In those areas, the 
statutory county courts handle the judicial functions of the county court.  In 
some cases, statutory provisions either divest the court of certain subject 
matter jurisdiction or grant additional jurisdiction.  

 
Justice Courts 

 
 The Texas Constitution authorizes between one and eight justice 
precincts in each county. Each precinct may elect one or more justices of the 
peace. Justice courts generally have original jurisdiction in misdemeanor 
cases punishable by a fine of less than $500 and in civil matters when the 
amount in controversy is $200 or less, and concurrent jurisdiction with the 
county and district courts in civil matters in which the amount in controversy 
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is between $200.01 and $5,000.23  These courts also have jurisdiction over 
forcible entry and detainer cases and serve as small claims courts.  There are 
approximately 827 justice courts in operation today.24 
 
 The justice of the peace serves as a committing magistrate, with the 
authority to issue warrants for the apprehension and arrest of persons 
charged with a crime, whether felony or misdemeanor.  The justice of the 
peace also serves as coroner in counties with no medical examiner, serves as 
an ex officio notary public and may perform marriage ceremonies.  
 
 The justice of the peace also sits as the judge of the small claims court 
which has similar jurisdiction to the justice court.  Justice court rules of 
procedure follow those in county and district courts.  Small claims court 
rules are more informal. 
 
 The Committee heard testimony from a sitting justice of the peace  
who recommended that any increase in the upper jurisdictional limits for 
justice courts should be done incrementally so that the increased workload 
could be absorbed gradually.  
 

Municipal Courts 
 
 The Texas Legislature, under its constitutional authority to "… 
establish such other courts as it may deem necessary and prescribe the 
jurisdiction and organization thereof," has created municipal courts in each 
incorporated city in Texas.  Metropolitan cities generally have multiple 
municipal courts.  Currently there are municipal courts in approximately 894 
cities.25 
 
 Municipal courts hear cases involving traffic offenses, alcohol 
offenses involving minors, and a few other penal code offenses.  These 
courts have no civil jurisdiction but the same criminal jurisdiction as justice 
courts.  The Committee heard testimony from a municipal judge who stated 
that the appeal process is different in cases of municipal courts of record.  In 
courts of record, appeals are based on the record made at trial, but for 
municipal courts created by general statute, appeals are trial de novo in the 
constitutional county court, statutory county court, or district court.   
 
 Most of the magistration process for jails is performed by municipal 
courts or justice courts.  The Committee heard testimony that more 
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consistency is needed in the magistration process in order to prevent delays 
in the arraignment process.    
 

Jurisdiction of Eminent Domain Proceedings 
 
 Eminent domain is the power to take private property for public use 
by the state, municipalities, or other governmental entities.  Condemnation is 
the process of taking private property for public use through the exercise of 
the power of eminent domain.  The terms are often used interchangeably. 
 
 Section 21.001 of the Texas Property Code states that district and 
county courts at law have concurrent jurisdiction in eminent domain 
proceedings. There are, however, several instances where the enabling 
statute for a particular statutory county court specifies the court's jurisdiction 
over eminent domain cases.26   
 
 When two statutes address the same subject matter, they are to be read 
in a way as to give meaning to both.27  If it is impossible to reconcile 
conflicting statutes, a special or local provision should be interpreted as an 
exception to the general law, unless the general law was the later enactment 
and there is evidence that the legislature intended that the general law 
prevail.28 
 
 As discussed above, there is currently no "standard" jurisdiction for 
statutory county courts in Texas.  Through the passage of local bills during 
each legislative session, the jurisdictional limits of these courts vary widely 
across the state.  There are important policy reasons for having more 
standard jurisdictional boundaries for statutory county courts.   
 
 In terms of jurisdiction of eminent domain cases, the Code 
Construction Act and Texas case law support the proposition that a specific 
provision controls over a general law.  Therefore, specific provisions dealing 
with certain statutory county courts can vest jurisdiction of eminent domain 
cases in those courts.  Until a comprehensive plan is developed for limiting 
or expanding the jurisdiction of all statutory county courts in the state, the 
Committee does not see the wisdom in enacting a specific provision 
governing eminent domain cases only.  
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Conclusion 
 
 The Committee agrees with a statement made by former Chief Justice 
Phillips during the August 25, 2004, committee meeting.  Justice Phillips 
commented that the judicial system is not in a state of crisis but it is in a 
state of benign neglect.  The Committee believes its recommendations would 
be the first steps toward creating a solid judicial system in Texas. 
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Charge Two 
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Charge 2: Study judicial salaries, supplements, retirement and benefit 
issues for sitting, visiting and retired judges. 
 

Recommendations 
 
1. The Legislature should substantially improve state judicial 

salaries by increasing the salaries of the justices of the Texas 
Supreme Court and the Court of Criminal Appeals to an amount 
ranging from $150,000 to $160,000; the salaries of the justices of 
the courts of appeals to an amount ranging from $145,000 to 
$150,000; and the salaries of district court judges to an amount 
ranging from $135,000 to $140,000.  This Committee believes this 
judicial pay raise should be a priority for the 79th Legislature. 

 
2. The Legislature should enact legislation to provide for a judicial 

salary structure that ensures that the justices of the Texas 
Supreme Court and the Court of Criminal Appeals are the 
highest paid judges in the state.  

 
Salaries and Supplements 

 
 In Texas, the salaries of judges serving on the Texas Supreme Court, 
Court of Criminal Appeals, the intermediate courts of appeals, and the 
district courts are paid by the state.  Section 659.012 of the Texas 
Government Code establishes a formula for determining judicial salaries 
based on the salary set by the legislature for a justice on the Texas Supreme 
Court. 
  
 In addition to salary, the state pays retirement benefits to these judges.   
The salaries and retirement benefits of judges serving in constitutional 
county courts, statutory county courts, statutory probate courts, justice courts 
and municipal courts are paid by the counties or municipality served by that 
court. 
 
 A factor that has influenced judicial compensation in the past is the 
statutory link between the salary of a district judge and the legislative 
retirement plan.  It has been said that the legislature has been reluctant to 
grant a judicial pay raise because of the appearance of giving themselves a 
boost in retirement benefits.   According to an American Bar Association 
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report, tension between state legislatures and the judiciary over the 
appropriate level of judicial compensation is common across the country.29  
 
 Currently, 21 states have permanent compensation commissions that 
evaluate and recommend salaries for state judges.30  The idea of creating an 
independent commission in Texas to review judicial salaries has been met 
with mixed reviews. In 1996, the Texas Commission on Judicial Efficiency 
recommended the establishment of such a commission.31 
 
 During the 76th Legislative Session, the legislature passed a joint 
resolution to create a nine-member Judicial Compensation Commission.  
This Commission would have submitted recommendations to the legislature 
on salaries for members of the judiciary.  Although the legislature passed the 
resolution and it was placed on the ballot in November of 1999, the voters of 
Texas defeated the proposed constitutional amendment. 
 
 A declining salary discourages potential candidates from seeking 
election or appointment to the bench.  Experienced lawyers in private 
practice who are earning substantial salaries are less likely to leave such a 
practice to serve on the bench.  The recent trend has been for young lawyers 
to serve as a judge for several years and then leave the bench for private 
practice.  Adequate compensation is needed to attract and retain the best-
qualified people to serve on the bench. 
 
 The state currently pays an annual salary of $113,000 to the justices of 
the Texas Supreme Court and judges of the Court of Criminal Appeals; 
$107,350 to the intermediate appellate justices;  and $101,700 to district 
court judges.  Appellate justices may receive a supplement from the counties 
in their appellate district in an amount not to exceed $15,000 a year, 
providing that the total salary must be $1,000 less than that received by a 
justice on the Texas Supreme Court.32    
 
 Counties may pay their district judges a county supplement.  Unless a 
specific exception is granted by statute, Section 659.012 of the Texas 
Government Code limits the total annual salary for a district judge to a 
combined amount of state and county sources of $2,000 less than the state 
salary for a justice of the Texas Supreme Court.  Currently, Collin, Ellis, 
Harris, Hill, Tarrant, Travis and Williamson counties have no restriction on 
the amount of supplement they pay district judges, but on September 1, 
2007, these counties will also be capped in their ability to pay a supplement.  
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Because of these county supplements, there are 104 district court judges in 
the state who receive a higher salary than the justices on the Texas Supreme 
Court.33 
 
 Based on the National Center for State Courts' most recent Survey of 
Judicial Salaries, among the 50 states, Texas ranks 39th for judicial pay in 
the highest court, 34th for judicial pay in the intermediate appellate courts, 
and 27th for judicial pay in the general trial courts.34  The median judicial 
salary for the highest court in the five largest states is $153,750.  The current 
salary of a federal district judge is $157,000. 
 
 The last time judges serving on state courts received a pay raise was 
in 1997.  A proposal to increase judicial salaries was included in the General 
Appropriations Act for the 2002-2003 biennium. The salary increases 
proposed for the first year of the biennium were, however, vetoed by the 
governor.  The proposed increases for the second year of the biennium were 
not certified as available by the comptroller.  
 
 In 1996, the Texas Commission on Judicial Efficiency found that 
Texas judges are underpaid compared to their counterparts in most states and 
many federal judges.  Based on their study, the Commission recommended 
that the salaries of the justices of the Texas Supreme Court and the judges of 
the Court of Criminal Appeals should not be lower than the salary of the 
lowest paid federal judicial officer.35  The Commission also suggested that 
the salary of the lowest paid federal judicial officer should be used as the 
reference point for determining the salaries of the judges on the courts of 
appeals and district courts.   
 
 On August 27, 2004, the Texas Judicial Council adopted a resolution 
recommending several changes to the current system of judicial 
compensation.36  The recommendations include substantially improving 
judicial salaries, a review by a joint legislative committee of the system used 
for compensating judges and alterations to the current use of county 
supplements.  The Council recommends that a guideline for judicial pay in 
Texas be based on objective criteria such as judicial salaries from 
comparable states or federal district court judges and include an automatic 
adjustment for changes in the cost of living.  
 
 It is unacceptable and not in the public interest for young lawyers in 
their first year of law practice as associates in large law firms to make more 
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money than state district judges who have many years of experience.  The 
fact is that all too often both opposing attorneys, as well as the court 
reporter, make more money in the courtroom than the district judge 
presiding over it; this is an untenable situation that cries out for rectification. 
 

Retirement Benefits 
 
 There are two judicial retirement systems for state judges.  Judicial 
Retirement System Plan I (JRS I) covers judges, justices, and commissioners 
of the Texas Supreme Court, Court of Criminal Appeals, Court of Appeals, 
District Court or specified commissions to a court employed prior to August 
31, 1985.   
 
 Members of JRS I become eligible to receive retirement benefits in 
three ways: at age 65 with ten years of service if currently holding a judicial 
office; at age 65 with 12 years of service; or at any age with 20 years of 
service.  The monthly annuity amounts to fifty percent of the state salary 
being paid to a judge of a court of the same classification as the court on 
which the member last served.  This amount is increased by ten percent if 
the member is holding office at the time of retirement or has served as a 
visiting judge within 12 months of retirement. 
 
 There are currently 26 contributing members, 31 non-contributing 
members, and 505 annuitants through service retirement.37  JRS I has a $1.9 
million monthly annuity payroll and is dependent on general revenue 
legislative appropriations since it is not a pre-funded retirement plan. 
 
 Judicial Retirement System Plan II (JRS II) covers judges, justices, 
and commissioners of the Texas Supreme Court, Court of Criminal Appeals, 
Court of Appeals, District Court or specified commissions to a court 
employed after August 31, 1985.   
 
 Members of JRS II become eligible to receive retirement benefits in 
four ways: at age 65 with ten years of service if currently holding a judicial 
office; at age 65 with 12 years of service; at age 55 with 20 years of service; 
or after having served two full terms on an appellate court and the sum of the 
member's age and amount of service equals or exceeds 70.  The monthly 
annuity amounts to fifty percent of the member's final salary.  This amount 
is increased by ten percent of the final salary if the member is holding office 
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at the time of retirement or has served as a visiting judge within 12 months 
of retirement. 
 
 There are currently 477 contributing members, 14 non-contributing 
members, and 57 annuitants through service retirement.38  JRS I has a $0.2 
million monthly annuity payroll.  The plan operates like a pre-paid pension 
fund and has no provision for automatic cost of living increases.  
 
 Once a member of JRS I or JRS II accrues 20 years of service, the 
member ceases to make contributions to their retirement plan because 20 
years of credit represents the maximum amount of benefit at retirement.  If a 
member retires and then resumes elected or appointed judicial service, other 
than service as a visiting judge, that member's annuity payment is suspended 
until the member leaves office. 
 
 JRS I contains an automatic cost-of-living adjustment in that a 
member's retirement benefit is tied to the current salary of the last position 
held by that member.  In contrast, retirees in JRS II and other state employee 
retirement systems receive cost-of-living adjustments on an ad-hoc basis 
through legislative appropriations. 
 
 As judicial salaries stagnate, retirement benefits may be an area where 
the state can improve the benefits package for the judiciary.  As Texas 
struggles to retain an experienced judiciary, a retirement system that rewards 
tenure and longevity may better meet the needs of the state. 
 

Conclusion 
 
 The Committee believes that the judiciary in Texas should be 
adequately compensated at a level that keeps qualified people interested in 
remaining on the bench.  The Committee understands that the 79th 
Legislature will have to balance competing funding needs but feels that 
increasing the state's share of judicial compensation should be a top priority. 
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Charge 3: Study arbitration statutes and the role of the American 
Arbitration Association.  Specifically, the Committee shall make 
recommendations to improve and ensure the efficiency, effectiveness, and 
fairness of arbitrators and arbitrations.  
 

Recommendations 
 
1. The Legislature should enact legislation requiring any business 

that includes a mandatory pre-dispute arbitration clause in their 
contracts to provide their consumers with certain upfront 
information.  The information provided to the consumer shall 
specify which rights are being waived, who will arbitrate the 
dispute, who will cover the costs of arbitration, whether rules of 
discovery will be followed, what laws are applicable, what 
information will be public, and what recourse is available after an 
award is issued.    

 
2. The Legislature should enact legislation to require the State Bar 

of Texas to produce an informational pamphlet that will be 
distributed to businesses that require consumers to sign binding 
arbitration agreements. 

 
3. The Legislature should enact legislation regarding reporting 

requirements for arbitrators participating in business/consumer 
arbitrations.  These requirements should outline the type of 
information to be reported and to whom it should be submitted.  
At a minimum, arbitrators in cases involving a business/consumer 
dispute shall be required to report the nature of the dispute and 
the final decision issued.   

 
4. If reporting requirements are adopted, the Legislature should 

enact legislation requiring any business that includes a mandatory 
pre-dispute arbitration clause in their contracts to inform its 
consumers of the availability and location of the reported 
information. 
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Background 
 

 Arbitration is defined as a method of dispute resolution involving one 
or more neutral third parties who are usually agreed to by disputing parties 
and whose decision is binding.39 
 
 This alternative dispute resolution method is designed to allow parties 
to work through legal disputes in a timely and cost-effective manner.  The 
proceeding is administered by a neutral third party who hears the arguments 
and evidence and then issues a decision. 
 
 Today, arbitration is the favored avenue by courts and parties to 
resolve disputes in many areas of the law.  The use of mandatory pre-dispute 
arbitration clauses can, however, present serious problems for consumers 
who are often in the weaker bargaining position and may be unknowingly 
forced into arbitration.  In addition, appeals of arbitration awards are 
governed by a very high legal standard. 
  

Federal Arbitration Act 
 
 The United States Congress enacted the Federal Arbitration Act 
(FAA) in 1925 to ensure the validity and enforcement of arbitration 
agreements.40  The FAA was originally intended to resolve disputes 
pertaining to maritime and interstate commerce agreements.  The Act was an 
attempt by Congress to encourage the use of arbitration as an alternative to 
legal action and was primarily utilized in business to business claims.    
 
 Federal courts have held that the FAA requires arbitration agreements 
to be treated the same as any other contract.  In 1984, the United States 
Supreme Court held that the FAA preempts most state law.41  The Court's 
rationale was that Congress would not have wanted state and federal courts 
to reach different outcomes about the validity of an arbitration agreement.42      
 
 In 1995, the United States Supreme Court recognized that arbitration, 
because of its rules of procedure, provided a process that was less expensive 
and more flexible in scheduling.43  The Court broadly interpreted the FAA's 
provisions for contracts "involving commerce" to mean that Congress 
intended to exercise its authority under the Commerce Clause.44  The Court 
did note, however, that states may regulate contracts for arbitration under 
general contract principles.45 
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Texas General Arbitration Act 

 
 Texas has a long tradition favoring arbitration dating back to the 
ratification of the Texas Constitution.  In 1965, the Texas Legislature 
formally enacted the Texas General Arbitration Act (TGAA) which governs 
arbitration awards in Texas that are not subject to federal preemption.46 
 
 The TGAA contains a few limitations on the applicability of an 
arbitration agreement that are not found in the FAA.  An important 
limitation is Section 171.022 which provides that a court may not enforce an 
arbitration agreement if the court finds that the agreement was 
unconscionable when made.47   
 

The Arbitrators 
 
 Pre-dispute arbitration agreements usually specify which arbitration 
entity will be used in any disagreement.  Most arbitration cases are handled 
through an arbitration association.  The three largest associations are: The 
American Arbitration Association; The National Arbitration Forum; and The 
Judicial Arbitration and Mediations Services.  These associations, as well as 
many others like the Better Business Bureau, provide procedural rules 
governing the arbitration process as well as a code of ethical conduct 
governing the actions of their arbitrators.  Texas does not require the training 
or licensing of arbitrators. 
 

The American Arbitration Association (AAA) 
  
 The American Arbitration Association is a non-profit institution 
founded in 1926, with currently over 8,000 arbitrators and mediators and has 
offices located in 34 offices in the United States and Europe and 59 
cooperative agreements with arbitral institutions in 41 countries.48  Industry 
and professional leaders nominate "neutrals" to the National Roster of 
Arbitrators and Mediators of the AAA.  A joint committee of the AAA and 
the American Bar Association prepared a code of ethics for members to 
follow.  The association also provides training and education for their 
members involved in dispute resolution.   
 
 The Committee heard testimony from a representative of the AAA 
who described the disclosure requirements of the association as an important 
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public issue.  The AAA disclosure form requires an arbitrator to disclose any 
past or present relationship of any kind with anyone involved in the dispute. 
The goal is to avoid a presumption of bias that could jeopardize the 
arbitrator's ruling.   
 

The National Arbitration Forum 
  
 The National Arbitration Forum is a private company founded in 1986 
and describes itself as "an unbiased administrator of ADR services, the 
Forum's only mission is to provide superior dispute resolution services to 
parties seeking an alternative to litigation."49  Arbitrators for the NAF are 
former judges, law professors and lawyers and are required to have had a 
minimum of 15 years legal experience arbitrating commercial, business and 
financial disputes.50  
 

The Judicial Arbitration and Mediation Foundation 
  
 Founded in 1979, JAMS is a for-profit service owned and operated by 
neutrals whose goal is to be "The Resolution Experts."51  With 24 offices in 
the United States, JAMS provides neutrals who are either attorneys or 
judges. 
 
 It should be noted that while many contracts that include arbitration 
clauses may call for a specific association to administer a dispute, that 
association may not necessarily arbitrate the dispute.  Many organizations 
like the AAA simply provide administrative support including rules and 
procedures to follow during the proceedings. 
 
 Arbitrators are not required to follow applicable law when deciding 
cases, unless state law requires them to do so.  Texas does not have a law 
that expressly requires arbitrators to follow its laws.  The Committee heard 
testimony from a representative of the AAA who pointed out that the Texas 
General Arbitration Act has a provision that states that an arbitrator is not 
necessarily limited to awarding the same kinds of relief that can be obtained 
in the courthouse.  Members of the committee aptly pointed out that this 
assumes both parties have equal bargaining power in terms of entering into 
an arbitration agreement.  Arbitrators do have some leeway in crafting 
awards when dealing with a suit on a contract, but when a statutory remedy 
exists it is not appropriate for an arbitrator to stray from the rule of law.   
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 There is a judicially created standard of review that allows for an 
arbitrator's ruling to be vacated if it is in manifest disregard of the law.52  
The Courts have set the standard for "manifest disregard of the law," but in 
almost all cases they have not found it to exist.  The legislature could 
consider statutorily creating a standard for "manifest disregard for the law."  
 

Binding Arbitration 
 
 The Committee held a public meeting on the issue of arbitration on 
August 25, 2004.  While many of the witnesses who testified addressed 
issues specific to home construction contracts, the Committee heard 
testimony regarding all aspects of the arbitration process.  The most glaring 
problem the Committee faced was the lack of available statistical data.   
 
 It is clear that mandatory pre-dispute arbitration agreements will be 
suspect if there is no public review of the validity and fairness of a given 
arbitration finding.  While it is not necessary that the actual award be made 
public, the arbitrator, the issues and the decision should be.  The 78th 
Legislature attempted to address a small portion of this issue by enacting 
Chapter 437 of the Texas Property Code relating to the filing of arbitration 
awards in residential construction arbitrations.   
 
 Section 437.001, Property Code, sets out the information to be filed 
with the Texas Residential Construction Commission.  In certain cases, the 
filing is mandatory, but the information may always be filed on a voluntary 
basis by any interested party.  A representative of the TRCC testified that to 
date, there have been no filings with the TRCC.  The lack of filings 
underscores the necessity that arbitrators be required to disclose these facts 
and rulings.  At a minimum, members of the public need to be educated 
about the current statutory provisions that allow voluntary filing of award 
summaries.  
 
 Past interim studies have pointed to the need to obtain reliable data on 
arbitration cost, time, and outcome of consumer arbitration cases.  The 
House Committee on Civil Practices stated in their 2002 Interim Report, "if 
we are to concede, as the courts have held, that any binding arbitration 
clause entered into is 'conscionable' and enforceable, then consumers should 
have available to them some reference on which to voluntarily decide to 
enter into such an agreement."53 
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 Currently, no public records exist on arbitrators, and typically no 
records are made available after an award is issued.  In fact, most arbitration 
clauses require total confidentiality, and consumers do not have the 
opportunity to weigh the impartiality of a chosen arbitrator.  This results in a 
situation where consumers are unaware of the decisions issued by arbitrators 
while a commercial entity who can refer to stored records can choose an 
arbitrator with a history of ruling in their favor. 
 
 The Committee finds that in order to protect unknowing participants 
from potentially biased arbitrators, Texas should move towards requiring 
more disclosure.  The AAA requires its roster of neutrals to complete a 14 
question disclosure form to be submitted to each party in the dispute to 
prove the impartiality of its arbitrators.  California law contains disclosure 
guidelines where each neutral has to disclose, in writing, to the parties in a 
case all matters for the previous five years that could lead to doubt regarding 
the impartiality of the arbitrator.54   
 
 While the arbitration associations often hold their arbitrators to a very 
high standard, there are those that do not.  Although most arbitration 
associations have fairly vigorous training and retraining, there are no 
statutory requirements requiring licensing or any ethical obligations of 
arbitrators.  Therefore, in addition to the disclosure recommended above, the 
legislature should consider creating ethical standards for all arbitrators 
practicing in Texas. 
 
 Although arbitration is not appropriate for every dispute, arbitration 
agreements do provide some obvious benefit to parties who are worried 
about the costs associated with jury trials.  As businesses continue to expand 
the use of mandatory pre-dispute arbitration clauses, it is important for 
consumers to have a minimum level of understanding of the process and be 
fully aware of the rights they waive by signing any agreement containing 
such a clause.  The State Bar of Texas should produce an informational 
pamphlet that can be provided to businesses that require consumers to sign 
contracts that include mandatory pre-dispute arbitration clauses. 

 
Conclusion 

  
 Businesses are increasingly electing arbitration over what can be a 
costly and time consuming court trial.  With this rapid growth, there is a 
need to provide information to the general public to ensure that a minimal 
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level of understanding of the arbitration process exists.  To make arbitration 
a fair and attractive alternative to litigation, consumers must be completely 
aware of the agreement they are entering into and should be allowed to 
select potential arbitrators, should be assured of fair distribution of 
arbitration costs, and should be fully aware of any rights being waived by 
entering into this type of agreement. 
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Charge Four 
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Charge 4: Study insanity defense laws, specifically evaluating the impact 
of changing the defense of "not guilty by reason of insanity" to "guilty, 
but insane."  
 

Recommendations 
 
1. The Legislature should enact legislation to require the 

Department of State Health Services, formerly the Texas 
Department of Mental Health and Mental Retardation, to 
improve the collection of the commitment records of persons 
found Not Guilty By Reason of Insanity (NGRI).   

 
2. The Legislature should enact legislation to conform the standards 

for experts used in an insanity case to the standards for experts 
used to determine the competency of a defendant to stand trial. 

 
3. The Legislature should rewrite Article 46.03 of the Code of 

Criminal Procedure to make the language more concise and 
easier for attorneys, judges, and mental health professionals to 
follow.  Specifically, the provisions concerning release standards 
and post-release monitoring should be made explicit.   

 
4. The Committee recommends no change in the current defense of 

"not guilty by reason of insanity."   
 

Background 
 
 The popularly held conception of the insanity defense has been that of 
constant overuse and abuse.  The public pays little attention until a mentally 
ill person is charged with committing a heinous crime. The American public 
grew impatient with the insanity defense after the 1982 acquittal of John 
Hinckley.  Hinckley was acquitted by reason of insanity for the attempted 
assassination of President Ronald Reagan. Americans' dissatisfaction with 
the Hinckley verdict became the impetus for change of the insanity defense.  
  
 After the acquittal, public outcry demanded the closure of this 
"perceived…loophole in the justice system."55  In response, over thirty states 
amended and tightened their insanity defense statutes.  Five states (Idaho, 
Kansas, Montana, Nevada, and Utah) abolished the insanity defense 
altogether.56  
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 Statistics show that the insanity defense is used in only one percent of 
all felony cases.57   As rarely as the defense is employed, it is seldom 
successful.  In fact, only twenty-six percent of those using the defense are 
found not guilty by reason of insanity (NGRI).58  
 
 Insanity is a legal term used to decipher that degree of mental illness 
at which one's legal responsibility or capacity is voided.59  Each state 
determines its own standard for insanity.   
 
 Once the legal condition is determined, a test must be conducted to 
see if the accused fits the definition.  One-half of the states use some form of 
the M'Naghten standard which determines if the defendant had the capacity 
to distinguish the difference between right and wrong at the time of the 
crime.60   
 
 In 1843, Daniel M'Naghten, a British woodworker, mistakenly shot 
and killed a secretary in an attempt to ambush the British Prime Minister 
Robert Peel.  During the trial, psychiatrists found that M'Naghten was 
suffering from what presently would be described as "delusions of 
persecution symptomatic of paranoid schizophrenia."61  M'Naghten was 
found not guilty by reason of insanity and was not held criminally 
responsible for the offense.  The decision spawned overwhelming outrage 
from both the public and Queen Victoria, leading the House of Lords to draft 
new insanity standards.62  This standard is known today as the M'Naghten 
standard.  
  
 Under the M'Naghten or right/wrong standard, as it is also known, if 
the individual was laboring with such mental defect that he did not know the 
"nature or the quality of the act" that he was committing was wrong, the 
courts shall be allowed to find in his favor.63   
 
 The M'Naghten standard centers principally on the cognitive ability of 
the accused.64   The rigidity of determining sanity using only a right or 
wrong rule ultimately fell out of favor.  In the early 1960s, the American 
Law Institute (ALI) Model Penal Code emerged and added a volitional 
prong to the cognitive element found in the M'Naghten standard.65  This 
broader, more nuanced method incorporates the "irresistible impulse" test 
which focuses on the inability to control or resist one's impulses.  While the 
M'Naghten standard centers on the individual's knowledge of right and 
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wrong and the understanding of the conduct, the ALI rule includes the 
assessment of the individual's capacity to appreciate the wrongfulness of the 
conduct and the capability to control those actions.66 
 

The Insanity Defense in Texas 
 
 Texas currently follows the strict M'Naghten standard made popular 
during the early 1980s.  Between 1973 and 1983, the Texas Legislature 
departed from the M'Naghten standard by adopting the ALI Model Penal 
Code. The Texas ALI test broadened the standard by adding a volitional 
component but retaining the "did not know" language in place of the regular 
ALI "appreciate the wrongfulness" verbiage.67  The broader insanity defense 
standard drew criticism after the Hinckley verdict, and Texas reformulated 
the defense in 1983.68  The volitional prong was removed and the scope was 
narrowed to the "right-wrong" M'Naghten standard used today.  The Texas 
Penal Code provides that: 
 
 [Insanity] is an affirmative defense to prosecution that, at 

the time of the conduct charged, the actor, as a result of 
severe mental disease or defect, did not know that the 
conduct was wrong.  The term "mental disease or defect" 
does not include an abnormality manifested only by 
repeated criminal or otherwise antisocial conduct.69 

 
 To be found NGRI of a crime in Texas, the defendant must prove that 
he was insane at the time of the crime.  The defendant cannot be found 
guilty if he did not have the capacity to understand that he was committing a 
crime.  If mental capacity prevents the individual from understanding that 
the act was wrong, then he cannot he held responsible for those actions.   
 

Other States 
 
 Currently, twenty-five states employ some variant of the M'Naghten 
standard, nineteen use the ALI method, one has no rule promulgated, and 
five have abolished the insanity defense altogether.70  However, this 
exclusion is not always permanent.  The Nevada Supreme Court found 
abolition of the insanity defense statutes unconstitutional.  In Nevada, the 
defendant has the choice of pleading not guilty, guilty, or guilty but mentally 
ill.71  
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 In addition, states such as Utah and Kansas, that have jettisoned the 
insanity defense, still allow for mental impairment to negate the mental state 
of the defendant.72  This mens rea approach can excuse the defendant from 
the crime if he can establish a mental incapacity to formulate crime.73  
Therefore, if the defendant lacked the intent to commit the crime paired with 
a mental disease or defect, then he has grounds for acquittal. 
 

Data Collection 
 
 In Texas, the Department of State Health Services, formerly the Texas 
Department of Mental Health and Mental Retardation, accumulates the 
records of individuals found NGRI.  The Committee is disturbed by the lack 
of data regarding the NGRI population. The data is inconclusive and spotty 
at best.   
 
 Simply entering and updating pertinent information, such as a patient's 
location and crime committed, would keep the data up to date and make 
tracking possible. The identification and tracking of a NGRI patient should 
be a simple process.  Impeccable tracking of the NGRIs should lead to fewer 
aberrations and fewer early releases of unstable and potentially dangerous 
individuals.   
 

Possible Alternatives 
 
 The continued use "not guilty by reason of insanity" in Texas has been 
debated in light of recent cases. The high-profile murder trials of Andrea 
Yates and Deanna Laney brought the subject of the insanity defense to the 
forefront. Yates, a woman whose mental illness had been long documented, 
systematically drowned her five children in the bathtub of the family's 
suburban home. While in a fit of psychosis, Yates apparently believed that 
murdering her children would "save" them from some overwhelming evil.74  
She was declared "grossly psychotic" by one psychiatrist, and another 
professional identified Yates as one of the sickest people she had ever 
treated.75 But Andrea Yates' plea of insanity was rejected by a Houston jury.  
 
 Deanna Laney, who stoned two of her sons to death and permanently 
injured another son, was found not guilty by reason of insanity.  A team of 
psychiatrists deemed Laney, who had no history of mental illness, unable to 
decipher the difference between right and wrong at the time she killed her 
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children.76  The disparity in verdicts rendered for the similar crimes of Yates 
and Laney prompted some public confusion concerning the insanity defense.  
 
 Although the Committee heard no testimony advocating the change of 
the defense to "guilty but insane," one group, National Alliance for the 
Mentally Ill (NAMI), suggests a change in the plea to "guilty except for 
mental illness." This plea would be similar to the guilty but mentally ill plea 
offered in a few other states. The guilty except mental illness (GEMI) plea is 
similar to the current law in Oregon in which the mentally ill defendant, who 
carries the burden of proof, would be sent to a forensic state hospital to serve 
the term.  
 
 In the jurisdictions where the GBMI finding is an additional option, it 
does not appear to reduce insanity acquittals.77  Using this defense, the jury 
has only one choice to find the defendant innocent and two which will find 
the defendant guilty.78   In addition, the individual found guilty but mentally 
ill may not receive the caliber of mental health care expected, as few get the 
same level of treatment they would outside of prison.  Treatment for GBMI 
offenders has not been assured beyond what is generally available to all 
other prisoners. Another issue with the plea of GBMI is the fixed sentence.  
The individual will serve the whole sentence even if psychiatrically 
stabilized, or alternatively, eligible for release while still unstable. 79  

 
Texas Code of Criminal Procedure 

 
 The examination and disposition of individuals found NGRI is 
dictated by Article 46.03 of the Texas Code of Criminal Procedure.  Article 
46.03 is confusing and difficult to understand.  The Committee believes that 
this statute should be as clear and concise as possible so that all those 
involved in cases involving an insanity defense are aware of the implications 
of such a plea. 
 
 Specifically, the Committee recommends that Article 46.03 be 
amended to provide that the experts employed in the examination of a 
defendant using the insanity defense meet the qualifications of experts used 
in competency hearings under Article 46B.022 of the Texas Code of 
Criminal Procedure.  Experts used in these cases must be either a state-
licensed physician or a psychologist with a doctoral degree and must have 
experience or certification in forensic psychiatry or psychology.80  These 
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qualifications should result in fewer disputes regarding the testimony of 
experts at trial. 
 
 In addition to streamlining Article 46.03, the Committee recommends 
that the release standards for NGRI patients be tightened.  The Committee 
heard testimony from several witnesses who agreed that the provisions 
dealing with the conditional release and out-patient supervision need to be 
clarified.  Explicit release standards will lead to less confusion for all parties 
involved.  By clarifying a judge's authority with regard to ordering out-
patient supervision, individuals found NGRI will be able to be monitored, 
when necessary, and will hopefully be less likely to commit additional 
crimes. 
 

Truth in Sentencing 
 
 The Committee heard testimony concerning juries and the insanity 
plea.  Currently, juries are prohibited from receiving any information about 
the consequences of a NGRI verdict. Texas Code of Criminal Procedure 
Article 46.03 (1e) provides that: 
 
 The court, the attorney for the state, or the attorney for 

the defense may not inform a juror or a prospective juror 
of the consequences to the defendant if a verdict of not 
guilty by reason of insanity is returned.  

 
The Committee believes the Legislature should examine the pros and cons of 
revealing to juries knowledge of consequences and procedures following the 
verdict of NGRI.   
 

Conclusion 
 
 The Committee recommends that Texas keep the "not guilty by reason 
of insanity" defense with changes to the release standards, expert 
qualifications, and collection of records.  These recommendations should 
modernize the defense, while keeping the fundamental nature of the plea 
intact. 
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