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Interim Charge Number Two

During the interim of the 78th Legislature, the Lieutenant Governor issued the following charge to the
Senate Business & Commerce Committee:
Study the current structure of Texas' usury laws in order to determine how they are affected by federal law
and how state law impacts new economic development and job production in the State. Pay particular
attention to the relationship between the Constitutional limits on commercial and consumer lending and the
location of new financial services companies within Texas. Make recommendations for improving the
structure while increasing economic development and enhancing consumer protections. A thorough
assessment of the credit counseling and debt management industry should accompany the Committee's
examination of this subject, including recommendations for improving services.
The Senate Business & Commerce Committee was requested to study usury laws in Texas and to assess
the credit counseling and debt management industry. The following report is divided into two distinct
sections due to the unique nature of each issue.
In order to explore the issues present in this interim charge, Senate Business & Commerce Committee staff
sought the input of stakeholders as well as government agency personnel and policy makers. Additionally,
the Senate Business & Commerce Committee held a hearing on May 3rd, 2004 to hear both invited and
public testimony on usury laws and the credit counseling industry.
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USURY
History and Concept Overview
Usury is generally defined as lending money at an exorbitant interest rate. Discussions concerning the ethics
of usury have a long and interesting history. Several major world religions, including Christianity, Islam, and
Judaism, scripturally and doctrinally forbid the practice of charging interest for the use of money. For
example, there are at least fifteen biblical injunctions against usury.1 It seems that for almost as long as
people have charged interest for borrowing money, others have attempted to prohibit or to regulate it in
some form.
The term usury may also refer to charging interest in excess of the legal rate of interest. State usury laws
specify maximum legal interest rates at which loans can be made. The Texas Constitution of 1869 repealed
then-existing state usury laws and prohibited the Legislature from limiting the amount of interest collected
as payment for the use of money. However, interest rate abuses prompted a constitutional amendment
reintroducing interest rate caps in 1876, which were again modified in 1891.2
In 1891, the Texas Legislature established a legal rate of interest of six percent per year, but the law
permitted interest of up to ten percent per year if the parties agreed in contract. It was not until the
Constitution was again amended in 1960 that the Legislature was delegated authority to set maximum rates
of interest greater than ten percent per year. The 1960 constitutional amendment gave the Legislature
authority to classify loans and lenders, license and regulate lenders, define interest, and fix maximum rates
of interest. A 2001 non-substantive statutory revision resulted in the current constitutional language, but
did not alter the effect of the 1960 constitutional amendment.
Policy is an important consideration of usury laws. Vernon's Texas Constitution Annotated provides the
following policy observation: “The ethical nature of the concept of usury renders it impossible to formulate
permanent and definite criteria of what constitutes a usurious transaction. As long as freedom of contract
remains the cornerstone of economic organization it is up to the legislature to decide at what point a
voluntary economic transaction constitutes an abuse of economic freedom and thus an act of usury.”3
The necessary balance between allowing economic transactions to proceed unfettered by government
interference and protecting individual borrowers makes it challenging to define absolute criteria which
constitute usury. Usury laws are intended to be a protective measure to ensure that borrowers are not
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subject to unjust terms of credit because of unequal bargaining power. In attempting to protect borrowers
through interest rate restrictions, strict usury laws could have the unintended consequence of restricting
access to capital for commercial and consumer purposes, reducing the supply of capital, and increasing the
cost of credit. Economic development and job retention and production are also tied to these issues.
Usury in Texas
The Texas Constitution addresses the issue of usury:4
The Legislature shall have authority to define interest and fix maximum rates of interest;
provided, however, in the absence of legislation fixing maximum rates of interest all
contracts for a greater rate of interest than ten per centum (10%) per annum shall be
deemed usurious; provided, further, that in contracts where no rate of interest is agreed
upon, the rate shall not exceed six per centum (6%) per annum.
In reality, very few credit transactions are actively constrained by the constitutional interest rate limits of ten
percent and six percent because state statute provides higher interest limits for most lenders and loans.
Most usury laws are codified in Title Four of the Texas Finance Code, also called the Texas Credit Title.
Consumer and commercial loan transactions are governed by separate credit law provisions in the Credit
Title. Subtitle A typically applies to commercial loans, as well as consumer loans with interest not
exceeding ten percent annually. In general, Subtitle B regulates consumer loans with interest in excess of
ten percent annually. When conceptualizing Texas credit laws, it is important to differentiate between these
two types of loans.
Commercial Loans
A commercial loan is defined as a loan made primarily for business, commercial, investment, agricultural,
or similar purposes.5 Commercial loans are authorized by Chapter 306 of the Texas Finance Code. They
are subject to a commercial usury ceiling of 18 percent annual interest, which may float with inflation to 24
percent (or 28 percent for loans exceeding $250,000).6
For specific types of large commercial loans, called qualified commercial loans, Texas statute allows for
equity participation in addition to the allowable interest rate. Equity participation agreements occur
typically with small business loans and allow an interest rate under the legal limit plus a specified percentage
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of profits from the transaction the loan finances. In these agreements, the lender subjects part of his return
to the future profits of the venture. Equity participation agreements are seen as a viable way to encourage
business investment and strengthen the economy especially during times of inflation.7
Texas statute defines qualified commercial loans as loan transactions valued at or exceeding $250,000 if
non-real estate secured or three million dollars if secured by real estate.8 The statute was written in 1997
in response to an ambiguity in law as to whether equity participation was considered interest and thus
subject to usury determinations. Equity participation contracts were being successfully employed to
procure a return greater than otherwise allowed by law prior to 1997; however, the agreements had to be
carefully constructed in such a way to avoid usury taint, and even then still contained a small element of
risk.9
The statutory definition of interest in Texas is broad, covering all compensation for the use, forbearance,
or detention of money.10 This is true both for commercial and consumer loans. Penalties for Subtitle A
violations apply to a contract for, charge, or receipt of usurious interest. The basic penalty formula is the
greater of (a) three times the amount computed by subtracting the amount of allowable interest from the
total amount of interest, or (b) the lesser of two thousand dollars or 20 percent of the principal.11 If the
interest on a Subtitle A loan is charged and received in excess of twice the allowable amount, additional
liability is assessed. This additional amount is forfeiture of principal along with all interest and other amounts
charged and received.12 Subtitle A penalties for commercial loan violations are civil penalties. Creditors
subject to Subtitle A have the opportunity to correct or cure violations under certain circumstances.13
Note that Texas is one of very few states that regulates interest rates for commercial loans among
sophisticated parties. Most states have no effective commercial usury laws for large commercial loans (see
Appendix A). Only five other states cap interest rates for these loans. Of those states that do cap large
commercial transaction interest rates, Florida and Colorado have a cap of 45 percent; Arkansas
7

Stephen Hackerman, “The Application of Texas Usury Laws to Equity Participation
Agreements,” Texas Law Review (1970).
8

Texas Finance Code § 306.101.

9

Stephen Hackerman, “The Application of Texas Usury Laws to Equity Participation
Agreements,” Texas Law Review (1970).
10

Texas Finance Code § 301.002(a)(4).

11

Texas Finance Code § 305.001 and § 305.003.

12

Texas Finance Code § 301.002.

13

Texas Finance Code § 305.103.
4

commercial usury laws are similar to those in Texas, however Arkansas commercial usury laws have been
effectively federally preempted through provisions of the Gramm-Leach-Bliley Act, also known as the
Financial Service Modernization Act, enacted in November 1999.14
Consumer Loans
The Texas Finance Code has a relatively complicated system of determining maximum allowable interest
rates for various consumer loan products in Subtitle B. For consumer loans to exceed the constitutional
interest ceiling of ten percent, they must comply with licensing or registration requirements. Lenders must
follow regulations for permissible interest rates, specific fees and charges that may be assessed, insurance
rules, consumer protection practices and disclosures, and late charge requirements.
Civil penalties for violating consumer loan provisions of Subtitle B are prescribed in Chapter 349 of the
Finance Code, along with criminal misdemeanor penalties for certain violations. Contract for, charge, or
receipt of interest in violation of Subtitle B results in a basic penalty of twice the amount of interest and
attorney’s fees. Additional penalties exist for excessive charges other than interest or time price
differentials, for charging twice the allowable interest rate, and for certain non-interest related violations.
Subtitle B violations can be corrected by creditors under limited circumstances.
As an illustration of Texas consumer loan regulations, the following is a list of major categories of Subtitle
B consumer loans in the Finance Code and their respective interest rate ceilings:
•
Chapter 342, Subchapter F authorizes Signature Loans up to $520 with effective interest to 240
percent
•
Chapter 342, Subchapter E authorizes Personal Loans with effective interest to 32 percent for
loans up to $1,560; for loans up to $13,000 the maximum rate is a blended rate of 30 percent, 24
percent, and 18 percent
•
Chapter 342 authorizes Deferred Presentment (commonly called Payday Loans) which are
microloans to $520 secured by check, with typical rates ranging from 152 percent to 309 percent
•
Chapter 345 authorizes Retail Installment Contracts with effective interest to 22 percent
•
Chapter 345 authorizes Retail Charge Agreements that charge the market competitive rate as
computed by the Office of Consumer Credit Commissioner, currently 21 percent
•
Chapter 346 allows for Revolving Credit Accounts (credit cards) with effective interest to 18
percent
•
Chapter 348 dictates terms for Motor Vehicle Sales Finance and allows effective interest to 27
percent
•
Chapter 371 authorizes Pawn Loans with a maximum interest rate of 240 percent
•
Interest rate ceilings pertaining to Second Lien Home Mortgages are also included in the Texas
Finance Code.
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Industry and Regulatory Concerns
Discourages Headquarters and Economic Development - Relatively few large banks and other
financial institutions headquarter in Texas. For example, the largest bank headquartered in Texas is Frost
Bank in San Antonio. Frost bank has consolidated assets of $10,045 million and is the 78th largest
commercial bank in the U.S. Southwest Bank of Texas in Houston is the second largest bank in Texas,
ranking at 103, and Texas State Bank in McAllen ranks third at 115 (see Appendix B).15
Texas is a host state for many large financial institutions. These institutions headquarter in other states and
operate branch locations in Texas. According to FDIC data for commercial banks and savings institutions,
all but 34 of the state’s 741 total institutions are headquartered in Texas. However, when looking at total
deposits in Texas, 45 percent of bank and thrift deposits are with institutions headquartered in other states
(see Appendix B).16
Restrictive usury laws perhaps contributed to the dearth of major financial institutions headquartered in
Texas. Because lenders can only export rate ceilings from the headquarter jurisdiction, Texas is not a
practical location for major financial institutions to headquarter. Other factors, such as additional costs to
comply with usury statutes and harsh penalties for noncompliance, may also contribute to a reluctance to
locate headquarters in Texas. The disinclination of major financial institutions to headquarter in Texas
affects the number and quality of jobs in the finance industry.
Out of Step with Modern Banking - Texas is out of step with the national lending environment in terms
of commercial lending. As aforementioned, Texas is one of only a few states that regulates interest rates
for large commercial loans. Most states allow competition and the marketplace to dictate interest rates.
An example of how Texas fails to keep up with the modern lending environment can be found in start-up
ventures and short term commercial bridge loans. The nature of start-up ventures and short term
commercial bridge loans generally require that higher interest rates be charged. Because of inflexible usury
laws, costs associated with making the loan cannot be adequately recouped, and these types of loans
cannot realistically be made in Texas.
Texas Banks at Competitive Disadvantage - The lending community believes that Texas usury laws,
especially commercial usury laws, unfairly penalize banks headquartered in Texas. Commercial usury laws
apply only to Texas banks and other locally based lenders, while out of state lenders are not required to
abide by Texas usury laws. Federal law allows a bank to branch into a different state and export the
maximum rates of interest from the home state. Since commercial usury rates only apply to local lenders,
Texas banks are at a competitive disadvantage in making commercial loans in a national marketplace.
15
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Ineffective Laws - Loans may exceed the usury limit that Texas attempts to impose if the loan is executed
by a bank headquartered in another state that exports its rates through branch locations. Since federal law
provides that certain banks are not required to comply with Texas usury laws, the desire to limit the interest
rate that a lender can charge is easily circumvented.
Possible Ambiguity in the Qualified Commercial Loan Statute - Some in the lending community feel
that language allowing equity participation in large commercial loans is not sufficiently clear. Texas lenders
cannot be absolutely certain about constitutional usury issues until the Texas Supreme Court addresses the
issue. As such, some lenders are hesitant to include equity participation for fear of usury violations which
may result in forfeiture of principal and interest. Some lenders believe that an equity component that
performed well may render the transaction usurious, and therefore choose not to make commercial loans
with equity components under Texas law. Alternatively, lenders need to procure expensive legal opinions
to accompany equity participation agreements. Senate Joint Resolution 22 and Senate Bill 417, 78th Texas
Regular Legislative Session, would have addressed perceived ambiguities by completely removing large
commercial loans from usury regulation. This bill passed through the Senate but failed to move out of the
Financial Institutions Committee in the House of Representatives.
Committee Hearing Summary
The Senate Business & Commerce Committee held a public hearing at the Texas State Capitol on May
3, 2004 to hear testimony on Interim Charge Two. Commissioner Leslie Pettijohn, Office of Consumer
Credit Commissioner, and Everette Jobe, General Counsel for the Department of Banking, provided invited
testimony. Individuals testifying in public testimony on the topic of usury included Val Perkins, representing
the Texas Business Law Foundation; Karen Neeley, representing the Independent Bankers Association
of Texas; John Heasley, representing the Texas Bankers Association; and Bill Stinson, representing the
Texas Association of Realtors.
Leslie Pettijohn, Consumer Credit Commissioner, was the first witness called to address usury laws in
Texas. Pettijohn began her testimony with a discussion of the constitutional interest rate provisions and their
history. She stated that in the 1800s and early 1900s the usury ceiling of ten percent was appropriate
because of the relatively primitive agricultural economy in Texas. As consumer lending become more
common and Texas become less agriculturally based, it became necessary to allow loans with greater than
a ten percent annual interest rate. This was the impetus for the creation of the credit statutes in the 1960s,
which allowed the Legislature to classify lenders and to set interest rates in excess of the constitutional
interest rate cap.
Recent changes in state policy have occurred to ease the restrictions on sophisticated commercial
transactions. Commissioner Pettijohn was involved in the formulation of legislation to ease restrictions on
commercial loans, and specifically to clarify the allowance of creative loan transactions with speculative
equity loan components. In 1997, legislation created a particular category of commercial loan called a
qualified commercial loan. The qualified commercial loan statute clarified that certain types of income from
7

equity participation agreements are not considered interest nor subject to usury laws.
Some parties, however, continue to seek additional flexibility in commercial lending. To avoid the existing
restrictions on commercial lending, some borrowers turn to out of state banks that are subject to the laws
of the state in which the bank is headquartered. This places state banks at a competitive disadvantage.
Furthermore, this is the situation that Senate Joint Resolution 22 and Senate Bill 417 sought to fix through
deregulating usury provisions for qualified commercial loans.
Pettijohn stated that for consumer loans, the consistency of the statute governing these loans has eroded
since the statute was created in 1967 as amendments have been made to accommodate various parties.
Additionally, Pettijohn said that most consumers using credit cards do not receive transactions under the
interest rate structure that Texas statutes permit. For example, the OCCC calculates and prescribes
maximum interest rates that revolving credit accounts may charge. Yet almost all credit card companies
are located out of state; they charge the rates that their headquarter state allows, all higher than Texas rates.
Furthermore, when it comes to ensuring that credit card companies do not abuse Texas consumers, Texas
can do very little to protect its citizens. In 1997, a major Finance Code statutory revision took place.
However another modernization may be needed to return flexibility and consistency, and to better conform
to the modern lending environment.
Everett Jobe, General Counsel for the Department of Banking, provided testimony on behalf of
Commissioner Randall James, Banking Commissioner and Executive Director of the Finance Commission.
He explained that the constitutional provisions on usury allow the Legislature to define interest rate limits
but do not provide the option of exempting usury for particular transactions or classifications of borrowers.
The Legislature cannot decide, for example, to set the interest rate limits for commercial transactions at the
rate of infinity; they could, however, choose to set the ceiling at 100 percent. Jobe argued that a
constitutional amendment would be required to empower the Legislature to make exceptions to the
constitutional usury language or to otherwise achieve the goal of fully deregulating commercial interest rates.
Currently interest rates are low; however, when interest rates rise with inflation, our usury laws will hinder
Texas’ competition in the national commercial lending market.
Texas is a major economic market but is dominated by out of state banks with branch locations. Written
testimony submitted to the Committee lays out five primary usury issues for commercial lenders: interest
rate; penalties; complexity; fees; and effectiveness. Maximum interest rates set too low have the effect of
limiting the availability of funds. Harsh penalties for noncompliance discourages lenders from
headquartering in Texas and result in Texas lenders paying higher legal costs to comply with usury laws.
Overly complex usury laws result in higher costs for training and compliance, and encourage lenders to
contract under other states’ laws. The statute prohibiting fees unless specifically authorized occasionally
results in usury law violations when disallowed fees are determined to be interest in court. Also, since out
of state lenders are not required to comply with Texas usury laws, they import the usury rate of their home
state. This situation calls into question the effectiveness of our commercial usury laws. Most other states
have no effective commercial usury limits, and avoid the aforementioned issues related to commercial usury.
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Finally, Jobe discussed how state law interacts and interrelates with federal law, especially in light of the
federal Office of the Comptroller of the Currency preemption of state laws. Federal regulators consistently
assert that state law restrictions on the lending activities of federally chartered institutions are subject to
preemption (this is also applicable to out of state state-chartered institutions).
Val Perkins testified on behalf of the Business Law Foundation regarding the benefits of easing usury
restrictions for commercial transactions. He advised that the 1997 qualified commercial loan statute helped
clarify and modernize commercial lending, but Texas is still lagging behind other states. Common
transactions in other states are not clear or not lawful in Texas. He pointed to case law that states if a
lender requires a debtor to guarantee another’s obligation as part of a loan, then the other obligation is
considered and classified as interest in determining usury.17 Perkins stated that this precedent is not sensible
for complex commercial loan transactions. Affiliated companies may guarantee each others loans in other
states, but not Texas. This issue, Perkins believes, could be addressed through legislation deregulating
commercial usury or via broad based exemptions.
Bill Stinson with the Texas Association of Realtors testified against loosening restrictions on commercial
lending. He stated the Texas Association of Realtors interest in this interim charge is not about interest
rates; rather, it stems froma fear that deregulating commercial lending would allow lenders to require equity
components as conditions of making loans. He expressed strong reservations about further loosening
commercial lending restrictions or encouraging lenders to seek percentage ownership in real estate secured
transactions.
Karen Neeley with Independent Bankers Association of Texas provided testimony on the effect of Texas
usury laws and proposed legislative solutions. She stated that the Credit Code basically uses a scheme of
identifying fees and charges that are authorized for Texas lenders. If a fee or charge is not listed, it may not
be charged. For example, on a regulated consumer loan, attorney’s fees may only be collected if they are
imposed by a court. Therefore, if a matter is settled out of court, no attorney’s fees may be added to the
transaction.
Neeley’s testimony asserts that restrictions on fees can inhibit the development of creative products. For
example, if a bank wanted to offer a “skip a payment” program to its consumer borrowers with simple
interest loans, they may not charge a fee for the service. Although the bank would incur real costs to
provide the program, in document preparation, review of the request, and other costs, these cannot be
recouped. Consequently, the lender has little incentive to provide the service.
In reference to consumer lending, Neeley suggested that the relevant chapters of the Texas Finance Code
be comprehensively studied and overhauled. The Texas Legislature should continue to protect Texas
consumers by setting interest rates on consumer loans and establishing a rational framework of protections
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for consumer loans. The scheme of interest rates for different types (and sizes) of loans might be retained,
the limitations on fees and charges discarded, and a new, complete program for insurance and consumer
protections be applied uniformly to all direct loans.
Neeley told the Committee that usury laws concerning commercial lending in Texas present impediments
to loan arrangements that are permissible in virtually every other state. The opportunity to offer “equity
kickers” is limited to qualified commercial loans (real estate secured loans with a value of or exceeding
three million dollars and other commercial loans with a value of or exceeding two hundred fifty thousand
dollars). Small real estate developers, for example, cannot utilize this option. Equity kickers, if allowed
in smaller commercial transactions, could provide flexibility to reduce interest rates and the cash flow costs
to the builder, making some otherwise unbankable ventures viable.
Neeley suggested that the Legislature consider eliminating usury ceilings altogether on commercial
transactions, which is the law in almost every other state. She further testified that states without commercial
interest rate ceilings actually have lower interest rates. Alternatively, she suggested that the requirement
for a qualified commercial loan secured by real estate be lowered and made consistent with other business
loans.
John Heasley with the Texas Bankers Association provided testimony on the effect of Texas usury laws
on jobs and economic development within the state. Texas lost many jobs in the financial industry during
the 1980s, partly as a result of its usury laws. Although Texas has a good banking code, friendly business
environment, and large market, usury is a hurdle for banks choosing to headquarter here. Out of state
banks set up branch locations in the state because of the uncertainties in Texas law. Texas’ geographic
location and bilingual population should make it a prime gateway to Latin American finance. Instead,
Miami and New York have that distinction. Heasley stressed the importance of changing Texas usury laws
as a first step to attracting finance-related business back to Texas.
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Recommendation
Allowing sophisticated commercial parties to contract for any rate of interest to which the parties agree
would permit the free market to function, would provide additional flexibility in structuring large commercial
loans, and would enable Texas headquartered banks to be more competitive in commercial lending. Senate
Joint Resolution 22 and Senate Bill 417, 78th Texas Regular Legislative Session, sought to remove the
commercial loan usury cap for large commercial loans. This bill and joint resolution passed the Senate but
failed to pass the House of Representatives. Therefore, the Committee recommends that the 79th
Legislature pass legislation that achieves the goals of Senate Joint Resolution 22 and Senate Bill 417.
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CREDIT COUNSELING INDUSTRY
Background and Overview
Consumer debt has more than doubled in the past decade to record levels.18 Recent figures from the
Federal Reserve calculate the outstanding consumer credit in the United States, excluding debt secured by
real estate, to be over two trillion dollars. This figure is based on $743 billion in revolving credit debt
(primarily credit card debt), with the remaining $1,285 billion in non-revolving consumer credit debt (such
as automobile, mobile home, or vacation loans).19 Consumer demand for credit counseling and debt
management services grows as Americans incur increasing amounts of debt.
Many credit counseling and debt management companies offer legitimate services to consumers. These
services include financial education, credit counseling, and assistance in developing a plan to get their
clients out of debt. Legitimate organizations help enable individuals to get out of debt and improve their
money management skills to avoid future problems.
In addition to the essential counseling and education components, these organizations can, when
appropriate, assist with a debt management plan (DMP). Under a DMP, the consumer sends a single
check to the debt management business, which disperses the money among its client's creditors. Many
credit counseling and debt management companies may also negotiate with creditors to obtain lower
interest rates and lower monthly payments, to stop collection calls, and potentially to forgive past late fees.
Traditionally, creditors funded much of the work of the credit counseling and debt management companies.
Credit card companies returned a percentage of each monthly payment to the credit counseling and debt
management companies to fund their services; this was considered a form of a debt collection fee.
Recently, however, as the industry has changed form, credit counseling and debt management companies
expect individuals to cover more of the cost of their services.
Typically, reputable credit counseling and debt management companies are mission driven, communitybased non-profits whichare affiliated withand accredited by the National Foundation for Credit Counseling
(NFCC). The NFCC is the oldest and largest organization of its kind; it was founded in 1951 and has
more than 1,000 community-based agency offices across the country. NFCC members serve 1.5 million
households annually. NFCC has rigorous accreditation guidelines and certification requirements for credit
counselors, and member organizations charge a nominal fee for their services.20 The other major credit
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counseling industry association is the Association of Independent Consumer Credit Counseling Agencies.
However, this association is not as large as NFCC, and their standards are considered less stringent than
those of NFCC.21
During the last decade, credit counseling/debt management has become a billion-dollar industry. The
growth of non-NFCC certified businesses engaging in debt management services has been rapid. Between
1994 and 2003, 1,215 credit counseling agencies applied to the Internal Revenue Service (IRS) for tax
exempt status, with over 810 of these applicants during the period of 2000-2003.22 In order to qualify for
tax-exempt status as a 501(c)(3), a corporation must be operated exclusively for certain aims such as
charitable, religious, or educational, and no part of the corporations net earnings may inure to the benefit
of any private individual in the corporation.23
According to the U.S. Senate Permanent Subcommittee on Investigations report entitled “Profiteering in
a Non-Profit Industry: Abusive Practices in Credit Counseling,” many of these companies abuse their nonprofit status. They use a for-profit business model and seek to generate substantial revenue for for-profit
affiliates. For example, a non-profit credit counseling center may serve simply as a telephone call center
to enroll consumers into a debt management program on behalf of a for-profit affiliate which then takes over
operations. This report found that the newer industry entrants are not community-based and do not
perform face-to-face counseling, instead relying upon a nationwide internet and telephone based model
focused upon DMP enrollment without educational and counseling components. 24
Deceptive practices have become widespread in the credit counseling and debt management industry. In
spite of the for-profit business model of many companies, Texas credit counseling and debt management
companies must be certified as 501(c)(3) non-profits by the IRS. Unfortunately, the non-profit status often
conveys a level of trust to unsuspecting consumers who mistakenly believe non-profit certification provides
a level of consumer protection.
Some companies require that customers pay “voluntary fees” for their services without adequate disclosure
that the money is going to the company instead of toward paying down consumer debt. Companies take
what a consumer believes to be a first month payment to the DMP and retain this money as a voluntary fee
payment or a contribution. Since a client’s first payment goes to the company as a contribution, the client
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may unknowingly start a month behind on the DMP. Due to misleading practices and lack of adequate
disclosure, it is common for consumers to believe they are sending payments to creditors when in fact they
are falling further behind in payments.
In addition, some companies create DMPs for consumers but fail to pay bills on time on their behalf, even
though they charge very high payments for their services. Aggressive marketing on radio and television by
credit counseling and debt management organizations creates new customers who seek debt relief but often
find themselves further in debt due to various schemes in certain segments of the credit counseling and debt
management industry.
Their non-profit status allows credit counseling and debt management companies to circumvent regulation.
The federal Credit Repair Organizations Act, passed in 1996, was created to protect the public from unfair
or deceptive advertising and business practices by credit repair organizations.25 However, this act exempts
non-profits from regulation and control. Regarding federal action, the IRS is currently auditing and
examining the non-profit status of many credit counseling services, and the Federal Trade Commission
(FTC) has taken some limited steps to address problems in the industry.26 However, there is scant effective
regulation of this industry on the federal level.
Additionally, there are outdated laws on the state level. The laws in place do not adequately address the
current character of the credit counseling and debt management industry. Relevant Texas statutes have
not been changed since 1967, well before the current shape of the industry emerged. Other states have
recently modernized their statutes to regulate the industry and to require fair dealings.
States also are beginning to take a renewed interest in unscrupulous companies within the industry through
attorney general lawsuits for fraud against consumers.27 In November 2003, Texas Attorney General
Abbott filed suit against AmeriDebt, a credit counseling and debt management company, for violating the
Deceptive Trade Practices Act. Nineteen thousand Texans are represented as consumers in this case (see
Appendix C).
The U.S. Senate Permanent Subcommittee on Investigations found that the credit counseling industry is
currently governed by a patchwork of professional, state and federal standards, some of which are
mandatory and others whichare voluntary. This includes standards issued by credit counseling professional
associations, creditor guidelines, state statutes, federal taxes and fair trade laws. The U.S. Senate
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Permanent Subcommittee on Investigations report stated that the NFCC professional standards, if applied
to the whole industry, “would go a long way toward addressing the abusive practices identified...”28
Summary of Credit Counseling Industry Issues
Credit Counseling Industry Growth - Consumer demand for credit counseling and debt management
has grown, and the number of entrants in the industry has risen as a result. As the number of entrants in
the industry has climbed, so have the number of aggressive debt management companies and consumer
complaints.
Deceptive Practices within Growing Industry - Some companies charge voluntary fees for their
services without adequate disclosure and some fail to pay bills on time for consumers enrolled in DMPs.
In addition, some companies take what a consumer believes to be a first month's payment to the DMP and
keep it as a voluntary fee payment. When the company takes a consumer's first payment as a contribution,
the consumer starts a month behind on the DMP program because the debt management company never
allocates the consumer's first payment to their creditors.
Abuse of Non-Profit Status and Aggressive Marketing - Nearly all debt management companies are
certified as 501(c)(3) non-profit entities; however many of those advertising aggressively on radio and
television function as for-profit entities in that profit is generated by the non-profit for the benefit of a forprofit affiliate.
High Costs - Some credit counseling and debt management companies charge very high payments to
establish an account. These high costs often place the consumer in a position that is worse than when they
initially enrolled in the program.
Scant Regulation at the Federal Level - There is no comprehensive federal regulation of the credit
counseling and debt management industry. The federal Credit Repair Organizations Act does not apply
to tax-exempt organizations; almost all of the credit counseling and debt management companies maintain
tax-exempt status.
Older Statutes at the State Level - State laws related to debt management companies are outdated.
The statutes do not address the current character of the debt management industry, an industry that
experienced its most explosive growth cycle in the 1990s. The relevant credit laws in Texas have been in
place since 1967 without change.
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“Profiteering in a Non-Profit Industry: Abusive Practices in Credit Counseling,” U.S. Senate
Permanent Subcommittee on Investigations (May 24, 2004).
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Committee Hearing Summary
The Senate Business & Commerce Committee held a public hearing at the Texas State Capitol on May
3, 2004 to hear testimony on Interim Charge Two. Commissioner Leslie Pettijohn, Office of Consumer
Credit Commissioner, presented invited testimony; individuals testifying in public testimony on the topic of
consumer credit counseling were Marianne Gray, representing Consumer Credit Counseling Service of
Greater Ft. Worth and Lucinda Rocha, representing Consumer Credit Counseling Service of San Antonio.
Commissioner Pettijohn provided background on the credit counseling and debt management industry. She
framed the importance of this issue by informing the Committee that household debt is at an all time high
and personal savings are at an all time low; foreclosures, delinquencies, and consumer bankruptcy are
occurring more frequently. The need for credit counseling and debt management spurs the growth of the
industry.
Many new problems have accompanied the proliferation of credit counseling and debt management
companies. As people increasingly seek assistance with their finances, misleading and deceptive practices
and lack of adequate disclosure often sink these consumers into deeper debt. In Texas, all consumer
counseling agencies must be non-profit. Many consumers rely on fact that these organizations are nonprofit and therefore do not use due diligence. Complaints have been increasing as more people have
negative experiences with consumer counseling agencies and debt management services.
Some enforcement and regulation is done through state attorney general offices, the IRS, and the FTC, but
it is very limited. For the most part, the industry regulates itself through their primary association and
through accreditations standards. Other states have passed new legislation to address problems in the
industry. The current regulatory framework in Texas is a ragged patchwork, and is in dire need of
modernization. Pettijohn asserted that Texas needs to modernize our laws by enhancing the regulatory
structure and improving consumer protections. The State needs the appropriate regulatory tools to protect
against misleading and deceptive practices, and to enable legitimate consumer credit counseling and debt
management companies to continue serving consumers in debt.
Pettijohn stated that she is working with the industry, specifically with NFCC accredited consumer credit
counseling and debt management companies, to gather input and recommendations. She will determine
concrete legislative recommendations (such as standard disclosures and regulatory tools) for changes to
Texas law in order to protect consumers and legitimate credit counselors.
Following Commissioner Pettijohn, Marianne Gray provided public testimony to the Committee. She is
president and CEO of Consumer Credit Counseling Service (CSSS) of Greater Ft. Worth and board
member/immediate past chairman of the NFCC. Gray began her testimony by asking the Committee to
“please regulate my non-profit.”
Gray stated that many of the new entrants into the credit counseling industry harm consumers and negatively
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impact reputable consumer credit counselors. Consumers need debt relief, financial education, and
counseling. NFCC certified counselors provide a holistic approach. They provide services to teach money
management skills that enable individuals to get out of debt on their own and prevent problems from
recurring in the future. They are also able to refer people to local organizations to cope with possible
underlying issues like unemployment, medical problems, or drugs. NFCC agencies typically refer one third
of their customers to other agencies in the community, provide one third of their customers with counseling
for self help, and assist the other third with a DMP and creditor intervention.
Since the 1990s, Gray says changes have occurred in the credit counseling and debt management industry.
Newer entrant organizations do not subscribe to NFCC standards and are not accredited or affiliated with
the NFCC. Executives from other industries moved into the non-profit credit counseling industry, and set
up non-profits with for-profit affiliates. These companies utilize centralized call centers, heavy advertizing
to lure customers, no real counseling or educational component, high fees and ineffective DMPs. These
organizations masquerade as non-profits, but taint the true non-profit sector and take advantage of
consumers. Creditors have responded to this change in the industry by reducing concession, harming both
consumers and true consumer credit counseling agencies.
Gray stated that she was disappointed, saddened, frustrated, and angry at the changes within the industry.
She hopes to bring to the attention of the Legislature that unscrupulous companies are doing unconscionable
harm to consumers. She would like to work with the federal government, state Legislature, and creditors
to protect consumers against bad actors and restore the trust in and integrity of the consumer credit
counseling industry.
Lucinda Rocha with Consumer Credit Counseling Service of San Antonio reiterated Gray’s comments and
concerns. She said that education and counseling are necessary components in helping individuals who
seek to credit counseling to achieve self sufficiency. Rocha supports assistance from the State in the form
of legislation to rid unscrupulous companies from the non-profit credit counseling industry.
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Recommendation
Deceptive practices within the growing credit counseling and debt management industry necessitate a
legislative solution. Therefore, the Committee recommends that the 79th Legislature pass legislation
addressing the current problems within the industry. Texas should modernize its laws concerning credit
counseling and debt management organizations by enhancing the regulatory structure and promulgating
uniform standards of consumer protection in this industry. Regulations should be created with input from
the Office of Consumer Credit Commissioner, along with members of the credit counseling industry,
specifically members of the National Foundation for Consumer Credit, to protect consumers from
unscrupulous counseling services, and misleading, deceptive, and harmful practices, as well as to ensure
the integrity of the industry.
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Appendix A
State Commercial Usury Comparison Chart

STATE COMMERCIAL USURY COMPARISON CHART
The following chart shows how interest on commercial loans is regulated in all states other than Texas.

ALABAMA

Any person or persons, corporations, trusts, general partnership or partnerships, limited
partnerships or partnerships, or associations may agree to pay any rate of interest on
loans with an original principal balance or credit sales of $2,000 or more. This
provision is subject to all laws relating to unconscionability in consumer transactions.
(Alabama Code, Title 8, Chapter 8, Section 8-8-5).
http://www.legislature.state.al.us/CodeofAlabama/1975/coatoc.htm

ALASKA

All loans of more than $25,000 are exempt from usury limitations. Banks, credit
unions, savings and loans, pension funds, insurance companies or mortgage companies
may not accept or charge any percent of ownership of profits higher than the interest
rate they charge, provided that this restriction does not apply if the principal amount of
the loan is $1 million or more and the term of the loan is 5 years or more. (Alaska
Statues, Title 45, Chapter 45, Article 1, Section 45.45.010).
http://old-www.legis.state.ak.us/cgi-bin/folioisa.dll/stattx01/query=*/doc/{t17224}?

ARKANSAS

Up until 1982, the Arkansas Constitution, like that of Texas, provided a general usury
limit of 10 percent per annum. In that year, Arkansas amended its Constitution to
provide that the maximum rate of interest on loans, other than those made for personal,
family or household purposes, “shall not exceed five percent (5%) above the Federal
Reserve Discount Rate at the time of the contract.”1 This “floating” standard worked
well in Arkansas for a number of years, but as the economy entered a historic period
of low interest rates not seen in almost 50 years, the Federal Reserve Discount Rate
was adjusted progressively downward to the current level of 2 percent. Under state
law, commercial loans in Arkansas are now capped at 7 percent, which is
unrealistically low for all but prime borrowers.
In 1999, depository institutions headquartered in the State of Arkansas were granted
federal legislative relief from that state’s constitutional usury limit as part of the
Gramm-Leach-Bliley Act.2 Since federal law allows both national banks 3 and state
banks,4 which are headquartered out of state, to export their home state interest rate to
any other state, Arkansas-chartered banks, as well as national banks located in that
state, can now compete in the non-prime commercial loan market in both Arkansas
and neighboring states, such as Texas.
Arkansas Const., Art. XIX, §13(a)(1); consumer loans and credit sales are subject to 17
percent limit (§13(b).
2
Pub. Law 106-102, §731; codified at 12 U.S.C. §1831u(f).
3
Marquette Nat’l v. First of Omaha Service Corp., 439-U.S. 299 (1978).
4
Reigle-Neal Interstate Banking and Branching Efficiency Act of 1994 (Pub. L. 103-328).
1

ARIZONA

When the parties agree in writing, interest may be charged at any rate. (Arizona
Revised Statutes, Title 44, Chapter 9, Article 1, Section 44-1201).
http://www.azleg.state.az.us/ars/44/01201.htm

CALIFORNIA

Among other exemptions, the California Corporation Code exempts from the usury
provisions of the California Constitution the following: indebtedness issued by an entity
or guaranteed by an entity that is an affiliate of the borrower that, on the day the
indebtedness is first issued or entered into, has total assets of at least $2 million
according to its then most recent financial statements; and indebtedness of at least
$300,000 or commitments or lines of credit for at least that amount. These exemptions
do not apply to individuals, partnerships with a general partner who is an individual, or
a revocable trust with a trustor who is an individual. These exemptions require that the
lender have a preexisting personal or business relationship with the borrower or
guarantor or that it reasonably appears that the borrower has the capacity to protect its
interests. (California Corporation Code, Section 25118).
http://www.leginfo.ca.gov/

COLORADO

With respect to a commercial transaction not subject to the Consumer Credit Code, the
parties may contract for the payment of any finance charge up to a rate not to exceed
an annual percent rate of 45%. (Colorado Statutes, Title 5 Consumer Credit Code,
Article 2, Part 5, Section 502 and Colorado Statutes, Title 18, Article 15, Section 1815-104).
http://198.187.128.12/colorado/lpext.dll?f=templates&fn=fs-main.htm&2.0

CONNECTICUT

Among other exemptions, there is an exemption for loans over $250,000 to a
corporation, statutory trust, limited liability company, general, limited or limited liability
partnership or association organized for profit or any individual, provided the entity or
individual is engaged primarily in commercial, manufacturing, industrial or nonconsumer pursuits and the funds received are utilized in such entity’s or person’s
business or investment activities. The exemption applies with respect to a loan made
pursuant to a revolving loan agreement, or a loan agreement providing for the making
of advances to the borrower from time to time, with a total principal amount of all
loans in excess of $250,000. (Connecticut General Statutes Title 37, Chapter 673,
Section 37-9).
http://www.cga.state.ct.us/2001/pub/Chap673.htm

DELAWARE

On loans or use of money in excess of $100,000, not secured by a mortgage against
the principal residence of the borrower, there is no interest rate limit. In addition, a
corporation may not raise the defense of usury. (Delaware Code Title 6, Subtitle II,
Chapter 23, Sections 2301(c) and 2306).
http://www.delcode.state.de.us/title6/chapter23.htm

DISTRICT OF
COLUMBIA

Among other exemptions, there are exemptions for any loan over $1,000 for acquiring
or carrying on a business, professional or commercial activity, or acquiring any real or
personal property as an investment or for carrying on an investment activity. (District
of Columbia Code 2001, Part 5, Title 28, Subtitle II, Chapter 33, Section 28-3301).
Corporations may agree to any rate of interest and are prohibited from using the
defense of usury. (District Of Columbia Code 2001, Part 5, Title 29, Chapter 1, Section
29-101.04).
http://dccode.westgroup.com/Find/Default.wl?DocName=DCCODES283301&FindType=W&DB=DC-TOCWEB%3BSTADCTOC&RS=WLW2%2E07&VR=2%2E0
http://dccode.westgroup.com/Find/Default.wl?DocName=DCCODES29101%2E04&FindType=W&DB=DC-TOCWEB%3BSTADCTOC&RS=WLW2%2E07&VR=2%2E0

FLORIDA

For loan over $500,000, interest may be charged and collected at a rate agreed upon,
subject to the limits for criminal usury, which is 26% and 45% respectively. (Florida
Statutes Title XXXIX, Chapter 687, Sections 687.02 and 687.071).
statutes->View Statutes->2002->Chapter 687: flsenate.gov

GEORGIA

If the principal amount involved exceeds $3,000, but is less than $250,000, the parties
may agree in writing to any rate of interest, expressed in simple interest terms. For
written contract in which the principal exceeds $250,000, the parties may establish any
rate of interest expressed in simple terms or otherwise, with charges to be paid by the
borrower. (Code Of Georgia, Title 7, Chapter 4, Article 1, Section 7-4-2).
http://www.ganet.org/services/ocode/ocgsearch.htm

HAWAII

Usury ceilings only apply to consumer credit which does not exceed $250,000 and
home business loans secured by a residential mortgage of the debtor which do not
exceed $250,000.
(Hawaii Revised Statutes, Division, Title 26, Chapter 478, Section 478-4(c)).
http://www.capitol.hawaii.gov/hrscurrent/Vol11_Ch0476-0490/HRS0478/HRS_04780004.htm

IDAHO

The parties may charge any rate agreed upon. (Idaho Statutes, Title 28, Chapter 22,
Section 28-22-104).
http://www3.state.id.us/cgi-bin/newidst?sctid=280220104.K

ILLINOIS

Corporations may borrow money at any rate of interest. There is no corporate
defense of usury. A state bank, or branch of an out-of-state bank, may charge and
collect interest at any rate or rates agreed upon by the bank or branch and the
borrower. (Illinois Statutes, Chapter 815, Interest Act 205, Section 4).
http://www.legis.state.il.us/ilcs/ch815/ch815act205.htm

INDIANA

With respect to a loan other than a consumer loan or a consumer-related loan, the
parties may contract for the payment by the debtor of any loan finance charge. A
"consumer related loan" is a loan which is not subject to the provisions of Indiana
Code, Title 24, Article 4.5 applying to consumer loans and in which the principal does
not exceed $50,000 if the debtor is a person other than an organization. (Indiana Code,
Title 24, Article 4.5, §2-605, §3-605, and §3-602, Uniform Consumer Credit Code).
http://www.in.gov/legislative/ic/code/title24/ar4.5

IOWA

Among other exemptions, there is no usury ceiling for written contracts with respect to
the following: (1) loans to corporations or real estate investment trusts; (2) a person
borrowing money for real property; and (3) a person borrowing money for business or
agricultural purposes; and (4) consumer-purpose loans over $25,000. (Iowa Code, Title
XIII, Subtitle 3, Chapter 535, Section 2).
http://www.legis.state.ia.us/cgi-bin/IACODE/Code2001SUPPLEMENT.pl

KANSAS

The defense of usury is not available to corporations. (Kansas Statutes, Chapter 17,
Article 71, Section 17-7105).
http://www.kslegislature.org/cgi-bin/statutes/index.cgi/17-7105.html

KENTUCKY

A corporation may not assert a usury defense unless the principal asset of the
corporation is a one- or two-family dwelling. On loans of $15,000 or more, the parties
may agree to any rate. (Kentucky Revised Statutes, Title XXIX, Chapter 360, Sections
360.010 and 360.025).
http://162.114.4.13/KRS/360-00/010.PDF
http://162.114.4.13/KRS/360-00/025.PDF

LOUISIANA

The usury laws do not apply to loans for commercial or business purposes. (Louisiana
Statutes, Civil Code, Article 2924). Co-makers, guarantors or endorses for debtor
corporations or partnerships, as well as partnership and corporations, are prohibited
from asserting a usury claim as a defense. (Louisiana Revised Statutes, §12:703 and
§9:3509(A)). Criminal usury statutes are limited in application. (Louisiana Revised
Statutes, §14.511).
http://www.legis.state.la.us

MAINE

The legal rate of interest on non-commercial or consumer loans is subject to limits set
in the Maine Consumer Credit Code. Commercial loans by financial institutions may
be at any rate agreed upon in writing. (Maine Consumer Credit Code, Title 9-B,
Section 432).
http://janus.state.me.us/legis/statutes/9-b/title9-bsec432.html

MARYLAND

The parties may agree to any rate on commercial loans over $15,000 if not secured by
residential real property, or $75,000 if secured by residential real property.
Corporations may agree to pay any rate of interest. (Code of Maryland, Commercial
Law, Title 12, Subtitle 1, Section 12-103(e)).
http://mlis.state.md.us/cgi-win/web_statutes.exe

MASSACHUSETTS

The parties may agree in writing to any rate of interest, subject to criminal usury
limitations. (General Laws of Massachusetts, Chapter 107, Section 3). There are
criminal usury ceilings which do not apply to any person who notifies the Attorney
General of his intent to engage in a loan transaction. (General Laws of Massachusetts,
Chapter 271, Section 49).
http://www.state.ma.us/legis/laws/mgl/107%2D3.htm
http://www.state.ma.us/legis/laws/mgl/271%2D49.htm

MICHIGAN

Corporations may agree in writing to pay any rate of interest as to those transactions
of the defense of usury is not available. (Michigan Compiled Laws, Chapter 450,
Section 450.1275).
http://www.michiganlegislature.org/mileg.asp?page=getObject&objName=mcl-4501275&userid=

MINNESOTA

For loans made under a written contract of $100,00 or more and any extensions,
including extensions of installments and related changes in terms, there is no limit on
the rate of interest points, finance charges, fees or other charges. Corporations may
not raise the defense of usury. (Minnesota Statutes, Sections 334.01 and 334.022).
http://www.revisor.leg.state.mn.us/stats/334/01.html
http://www.revisor.leg.state.mn.us/stats/334/022.html

MISSISSIPPI

Usury limits do not apply when the principal balance to be repaid or the amount
originally proposed to be advanced exceeds $2,000, and the parties may agree in
writing to any finance charge. (Mississippi Code, Title 75, Chapter 17, Section 75-171).
http://www.mscode.com/free/statutes/75/017/0001.htm

MISSOURI

The parties may agree to any rate of interest with respect to the following: loans to a
corporation, general partnership, limited partnership or limited liability company;
business loans of $5,000 or more; real estate loans, other than residential real estate
loans and loans of less than $5,000 secured by real estate used for agricultural
purposes; and loans of $5,000 or more secured solely by certificates of stock, bonds,
bills of exchange, certificates of deposit, warehouse receipts, or bills of lading pledged
as collateral for the repayment of such loans. Corporations may not assert a usury
defense.
(Missouri Statutes, Title XXVI, Chapter 408, Sections 408.060 and 408.035).
http://www.moga.state.mo.us/statutes/c400-499/4080060.htm
http://www.moga.state.mo.us/statutes/c400-499/4080035.htm

MONTANA

There is no usury ceiling for regulated lenders, which includes banks, savings and loan
associations, credit unions, etc. (Montana Code, Title 31, Chapter 1, Part 1, Sections
31-1-107 and 31-1-111).
http://data.opi.state.mt.us/bills/mca/31/1/31-1-107.htm
http://data.opi.state.mt.us/bills/mca/31/1/31-1-111.htm

NEBRASKA

Among other exemptions, the usury ceilings do not apply with respect to the following:
loans made to any corporation, partnership, limited liability company or trust; the
guarantor or surety of any loan to a corporation, partnership, limited liability company
or trust; loans with aggregate principal amounts over $25,000 as to any one financial
institution, licensee or permittee. (Nebraska Revised Statutes, Chapter 45, Article 1,
Section 45-101.04).
http://statutes.unicam.state.ne.us/Corpus/statutes/chap45/R450100104.html

NEVADA

The parties may contract to any interest rate agreed upon. (Nevada Revised Statutes,
Title 8, Chapter 99, Section 99.050).
http://www.leg.state.nv.us/nrs/NRS-099.html

NEW HAMPSHIRE

When the parties agree in writing, there is no limit on the amount of interest that can
be charged. (New Hampshire Statutes, Title XXXI, Chapter 336, Section 336:1).
http://www.gencourt.state.nh.us/rsa/html/XXXI/336/336-1.htm

NEW JERSEY

There are no usury ceilings on loans of $50,000 or more, except certain loan secured
by dwellings. (New Jersey Statutes, Title31, Chapter 1, Section 31:1-1.1(e)). No
corporation may assert the defense of usury. (New Jersey Statutes, Title 31, Chapter
1, Section 31:1-6).
http://www.njleg.state.nj.us/

NEW MEXICO

In the case of business or commercial loans for business or commercial purposes of
$500,000 or more, a lender may charge any rate of interest agreed by the parties. A
corporation may not assert the defense of usury. (New Mexico Statutes, Chapter 56,
Article 8, Sections 56-8-9 and 56-8-21).
http://www.michie.com/newmexico/lpext.dll?f=templates&fn=fs-main.htm&2.0

NEW YORK

There is no usury ceiling for loans of $2.5 million or more. (Consolidated Laws of
New York, General Obligations Law, Chapter 24-a, Article 5, Title 5, Sections 5501(6)(b) and Penal Law, Title KA190, Article 190, Sections 190.40 and 190.42).
Generally, corporate borrowers may not assert a defense of usury under the General
Obligations Law, but may assert criminal usury under the Penal Law’s ceiling of 25%,
subject to other exceptions. One exception allows a rate of 8% above the prime rate
published by the Federal Reserve Board with respect to loans to a corporation for
business or commercial purposes in the amount of $100,000 or more that is secured in
compliance with the Uniform Commercial Code. (Consolidated Laws of New York,
General Obligations Law, Chapter 24-a, Article 5, Title 5, Sections 5-526).
http://assembly.state.ny.us/leg/?cl=49&a=13

NORTH CAROLINA

The parties may agree to any rate of interest for loans over $25,000. For-profit
corporations may not assert a defense of usury. (General Statutes of North Carolina,
Chapter 24, Article 1, Sections 24-1.1 and 24-9).
http://www.ncga.state.nc.us/statutes/generalstatutes2001/

NORTH DAKOTA

Among other exemptions, usury ceilings do not apply with respect to the following:
loans made to corporations, partnerships and certain trusts; loans over $35,000; and
loans by regulated financial institutions. (North Dakota Century Code, Chapter 47,
Section 47-14-09).
http://www.state.nd.us/lr/cencode/CCT47.pdf

OHIO

Among other exceptions, parties may agree to any rate of interest: (a) on loans over
$100,000 or (b) on business loans not secured by an obligor's wages or by household
furniture or other consumer goods. [Ohio Rev. Code 1343.01(B)] Corporations may
not assert a defense or claim of usury related to corporate obligations. [Ohio Rev.
Code 1701.68, 1702.37] However, interest above 25% per annum is prohibited as
criminal usury unless the higher rate is "otherwise authorized by law". [Ohio Rev.
Code 2905.21(H), 2905.22] It is unclear whether interest above 25% per annum is a
form of criminal usury or is "otherwise authorized by law" when the loan qualifies for
one of the above exceptions.
http://onlinedocs.andersonpublishing.com/revisedcode/
http://onlinedocs.andersonpublishing.com/revisedcode/

OKLAHOMA

The parties may agree to any rate of interest unless the transaction is subject to the
Uniform Consumer Credit Code, which generally applies to consumer loans of 45,000
or less or certain loans secured by land, (14A Oklahoma Statutes §3-104, §3-105), and
certain extortionate loans (14A Oklahoma Statutes §3-605, and §5-1070. Corporations
may not assert a defense of usury. (18 Oklahoma Statutes §1129).
http://www2.lsb.state.ok.us/

OREGON

There is no limit on the interest state or national banks may charge on loans or for the
use of money. (Oregon Revised Statutes, Title 53, Chapter 708, Section 708A.255).
Consumer finance companies licensed by the state may charge and interest agreed
upon with the borrower. (Oregon Revised Statutes, Chapter 725, Section 725.340).
With respect to other lenders, the parties may agree upon any rate with respect to
loans over $50,000. (Oregon Revised Statutes, Title 82, Section 82.010(3)).
http://www.leg.state.or.us/ors/home.html

PENNSYLVANIA

Business corporations may not assert usury. (15 Pennsylvania Statutes §1510; 41
Pennsylvania Statutes §§ 201 and 301(f). There is an exemption for business loans
over $10,000. (41 Pennsylvania Statutes §§ 201 and 301(f). There is an exemption
for loans of $5,000 or more secured by stock certificates or negotiable instruments.
(41 Pennsylvania Statutes §1).
http://members.aol.com/StatutesPA/Index.html

RHODE ISLAND

There is a usury ceiling equal to the greater of (a) 21% per annum or (b) 9% plus the
index which is the domestic prime rate as published in the Money Rates section of The
Wall Street Journal. (Rhode Island General Laws, Title 6, Chapter 26, Section 6-26-2).
http://www.rilin.state.ri.us/Statutes/Statutes.html

SOUTH CAROLINA

The parties may agree to any rate of interest except as limited for consumer loans in
the Consumer Protection Code. (South Carolina Code of Laws, Title 37, Chapter 3,
Part 6, Section 37-3-605).
http://www.scstatehouse.net

SOUTH DAKOTA

The parties may contract to any rate of interest unless it is a consumer transaction
specifically limited by the code. (South Dakota Codified Laws, Title 54, Chapter 54-3,
Section 54-3-1.1).
http://legis.state.sd.us/statutes/

TENNESSEE

There is a “formula rate" based upon an annual rate of interest 4% four above the
average prime loan rate (or the average short-term business loan rate, however
denominated) published by the Federal Reserve Board, or 24%, whichever is less; and
the limitations period is three years. (Tennessee Code, Title 47, Chapter 14, Part 1,
Sections 47-14-102 , 47-14-103, 47-12-111, and 47-14-118).
http://198.187.128.12/tennessee/lpext.dll?f=templates&fn=fs-main.htm&2.0

UTAH

The parties to a lawful contract may agree upon any rate of interest. (Utah Code,
Title 15, Chapter 1, Section 15-1-1). The Utah Consumer Credit Code expressly
exempts business loans or loans to entities such as corporations. (Utah Code, Title
70C, Chapter 1, Section 70C-1-202).
http://www.code-co.com/utah/code

VERMONT

Among other exceptions, the usury laws do not apply with respect to: obligations of
corporations, including municipal and nonprofit corporations; and obligations by any
person or entity incurred to finance income-producing business or activity, with certain
exceptions for duplexes when used by the borrower as a residence and residential
farming operations. (Vermont Statues, Title 9, Chapter 4, Section 46).
http://www.leg.state.vt.us/

VIRGINIA

The usury defense is not available to corporations, partnerships, limited liability
companies, real estate investment trusts and certain joint ventures. (Code of Virginia,
Title 6.1, Chapter 7.3, Article 10, Section 6.1-330.76). There is an exemption for loans
to any person or entity for business or investment purposes. (Code of Virginia, Title
6.1, Chapter 7.3, Article 10, Section 6.1-330.75).
http://leg1.state.va.us

WASHINGTON

The defense of usury is not available if the transaction was primarily for agriculture,
commercial, investment, or business purposes. (Revised Code of Washington, Title 19,
Chapter 19.52, Section 19.52.080).
http://search.leg.wa.gov/wslrcw/RCW 19 TITLE/RCW 19 . 52 CHAPTER/RCW
19 . 52 .080.htm

WEST VIRGINIA

Corporations, partnerships, limited partnerships or limited liability companies are not
permitted to assert usury. (West Virginia Code, Chapter 47, Article 6, Section 47-610). Among other exemptions, there are exemptions with respect to: business purpose
loans to entities; and business purpose loans to natural persons of $20,000 or more.
(West Virginia Code, Chapter 47, Article 6, Section 47-6-11).
http://www.legis.state.wv.us/legishp.html

WISCONSIN

Among other exceptions, the usury laws do not apply to: loans to corporations or
limited liability companies; and loans of $150,000 or more unless secured by an
encumbrance on a one-to-four family dwelling which the borrower uses as his or her
principle place of residence. (Wisconsin Statutes, Trade Regulations, Chapter 138,
Section 138.05).
http://www.legis.state.wi.us

WYOMING

No usury limit unless specified in the Uniform Consumer Credit Code for consumer
loans. (Wyoming Statutes, Title 40, Article 1, Section 106[e]).
http://legisweb.state.wy.us
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Appendix C
Attorney General Press Release
Attorney General Abbot Files Suit Against
Non-Profit Credit Counseling Service
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Appendix D
Committee Minutes

MINUTES
SENATE COMMITTEE ON BUSINESS & COMMERCE
Monday, May 3, 2004
10:00 a.m.
Betty King Committee Hearing Room, 2E.20
*****

Pursuant to a notice posted in accordance with Senate Rule 11.18, a public hearing of the Senate
Committee on Business & Commerce was held on Monday, May 3, 2004, in the Betty King
Committee Hearing Room, 2E.20, at Austin, Texas.
*****
MEMBERS PRESENT:
Senator Troy Fraser, Chairman
Senator Kip Averitt, Vice-Chairman
Senator Kim Brimer
Senator Eddie Lucio, Jr.
Senator Leticia Van de Putte

MEMBERS ABSENT:
Senator Kenneth Armbrister
Senator John Carona
Senator Craig Estes
Senator Mike Jackson
*****

The Chairman called the meeting to order at 10:05 a.m. There being a quorum present, the
following business was transacted:
Chairman Fraser made brief opening remarks and advised that the Committee would be
discussing Interim Charge #2. The Interim Charge instructs the Committee to study the current
structure of Texas’ usury laws in order to determine how they are affected by federal law and
how state law impacts new economic development and job production in the State. This Charge
also instructs the Committee to complete a thorough assessment of the credit counseling and
debt management industry, including recommendations for improving services.
The Chairman advised that the Committee hearing would be structured to address the two major
issues within the Charge separately. The first issue under consideration would be usury, and the
second issue would be credit counseling and debt management. Chairman Fraser then called
Leslie Pettijohn, Consumer Credit Commissioner, to present her testimony on the usury issue;
Commissioner Pettijohn would be called later for testimony on the credit counseling issue.

Commissioner Pettijohn testified on Texas’ credit laws, commercial usury and consumer loans.
Following the Commissioner’s testimony and response to members’ questions, the Chairman
called Everette Jobe, General Counsel of the Texas Department of Banking, to discuss the impact
of Texas’ usury laws on commercial lending.
Upon completion of Mr. Jobe’s testimony and response to members’ inquiries, Chairman Fraser
called for public testimony on the usury issue. Witnesses testifying and responding to members’
questions are listed in the order of their appearance:
Val Perkins, Texas Business Law Foundation;
Bill Stinson, Texas Association of Realtors;
Karen Neeley, Independent Bankers Association of Texas; and,
John Heasley, Texas Bankers Association.
Following Mr. Heasley’s testimony, Chairman Fraser called Commissioner Pettijohn to present
her testimony on the consumer credit counseling and debt management issue. On completion of
Commissioner Pettijohn’s testimony, the Chairman called for public testimony. The following
witnesses testified:
Marianne Gray, Consumer Credit Counseling Service of Greater Fort Worth, and
Lucinda Rocha, Consumer Credit Counseling of Greater San Antonio.
Gail Cunningham, Consumer Credit Counseling Service of Wichita Falls, registered for the issue
but did not wish to testify.
Chairman Fraser then closed public testimony, and thanked everyone for their attendance and
participation.
There being no further business, at 12:42 p.m. Senator Fraser moved that the Committee stand
recessed subject to the call of the Chairman. Without objection, it was so ordered.

__________________________
Senator Troy Fraser, Chairman
__________________________
Tatum Baker, Clerk

WITNESS LIST
Business & Commerce Committee
May 3, 2004 -10:00 A.M.

Commercial Loans
ON:
Stinson, Bill Vice President of Government Affairs
(Texas Association of Realtors), Austin, TX
Consumer Credit Counseling
FOR:
Gray, Marianne President (Consumer Credit Counseling
Service of Greater Fort Worth), Fort Worth, TX
ON:

Pettijohn, Leslie Commissioner (Office of Consumer
Credit Commissioner), Austin, TX
Rocha, Lucinda (Consumer Credit Counseling of
Greater San Antonio), San Antonio, TX

Registering, but not testifying:
For:
Cunningham, Gail Vice President (Consumer Credit
Counseling Service), Wichita Falls, TX
Usury Law
FOR:
ON:

Perkins, Val Attorney (Texas Business Law
Foundation), Houston, TX
Heasley, John (Texas Bankers Association), Austin, TX
Jobe, Everette General Counsel (Texas Department of
Banking), Austin, TX
Neeley, Karen Attorney (Independent Bankers
Association of Texas), Austin, TX
Pettijohn, Leslie Commissioner (Office of Consumer
Credit Commissioner), Austin, TX

