Charges and Recommendations
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Charge#1

Evaluatethepotential benefitsoffered through the* design-build” form of bidding,

which allows engineers, architects, and builders to form teams and bid on state
projects in contrast to the current method which mandates that each entity bid
separately.  The Committee shall compare the State of Texas practices to other
states and to the private sector and evaluatethe“ design-build” option asit relates

to buildings, roads, and other publicly funded projects.
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Background

As defined, design-build is a*team based system organized to provide efficient design and construction
processes, where the owner contracts with asingle entity to provide the whole service?.” The structure of
a design-build contract alows for a single contract for design and construction as contrasted with the
traditiona method, which uses separate contracts for design and congruction. This alows one firm or a
joint venture of two or more of the firms to contract with the owner or agency and provide single source
accountability to design and congtruct a facility and warrant its performance. According to owners who
have used the design-build method this single source accountability is a factor in choosing to use design-
build. Use of design-build has grown from 5% of U.S. congtruction in 1985 to approximately 1/3 of all
U.S. congtruction in 1999 and is projected to surpass low-bid construction in 20053,

Currently, the only public entities in Texas that have design-build as an option are school didtricts and
ingtitutes of higher education. SB 583 by Senator Ratliff was passed in the 75th Legidature to establish
specific procedures for schoal digtricts and indtitutes of higher education to follow in utilizing design-build
contracts, aswell as other dternative delivery methods. 1n the 76th Legidative Sesson, SB 669 aso by
Senator Ratliff set forth new procedural guiddinesto clarify the dternative construction methods used by
school districts and universities.

Since implementation of SB 583 and 669, many school digtricts and universities have regped the benefits
of designbuild. TheUniversity of Texas System recently completed an 860 room dormitory onthe Austin
campus that was completed on schedule and under budget. Because of their successwith the project, the
System is currently proposing to complete severd future projects using design-build.

2 Hovet, Timothy D. “Allowing the Design/Build Project Delivery Method in the Procurement of Public
Construction Contracts.” 1994 Oregon Better Government Competition, Cascade Policy Institute.

3 James A. Broaddus, PhD., P.E., presentation to the Senate Committee on Intergovernmental Relations, 28
October 1999.
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Work Group

In order to address the issue of design-build, a work group was formed so individuas representing al
aspects of the congtruction industry could debate the pros and cons of the procurement method and
provideinput to thecommittee. Per the parametersset by Lieutenant Governor Perry, design-buildisbeing
considered for only two separate state agencies, the Texas Department of Trangportation (TXDOT) and
the Texas Department of Crimina Justice (TDCJ). Representatives of these two agencies were aso
included in the group.

In the first two meetings, the group discussed issues that had surfaced in the first three Intergovernmental
Reations Committee hearings. These issues included, but were not limited to, legidative approva of
design-build projects, monetary and sizelimitationsfor design-build projects, the payment of stipends, and
conforming any new design-build language to language dready in satute. In the third and find mesting,
draft language was distributed for the use of design-build by TXDOT. The group reviewed the draft and
made comments regarding the language. Many of those comments were incorporated into the next
TXDOT draft. Design-build language for TDCJwas d <o drafted, separate from the TXDOT language.
On July 14, 2000 the work group submitted their recommendations to the full Committee. Details of the
group' swork islaid out in their recommendations (See Appendix A-1).

Committee Findings

Themgority of thetestimony received at the three Committee hearings provided Committee memberswith
information supporting the use of design-build for both vertica and horizonta projects. Tegtifying were
professionas who had engaged in design-build projectsin the past, and project ownerswho had monitored
the work of design-build teams. Additionaly, the Committee received testimony from city and county
officids, aswell as representatives from port authorities, who were interested in being given authority to
use design-build, however, the Committee's focus was on the use of design-build for state projects,

spedifically TXDOT and TDCJ.
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While the bulk of the testimony was supportive of the use of design-build in the public sector, testimony
was aso received from those that were opposed to the use of design-build by state agencies. At the
hearing in Houston on February 8, 2000, the argument was made that because design-build was
qudifications based, biases could be introduced into the selection process and in the end prevent many
teams from being chosen.  Clamswere aso madethat design-build pushed smdler contractors out of the

process and prohibited them from entering into any design-build contracts.

Based on testimony and correspondence received by the Committee, it was found that design-build isa
procurement method that would benefit the state for both horizonta and vertica project types. Thereare
many ingtances of success with design-build both in the public and private sector.  Projects such as
Interstate 15 in Utah and State Route 68 in Arizona, both using design-build, have merited successand are
proving thismethod of construction should beincorporated into the optionsavailablefor sateagencies (See
Appendix A-2).

However, because of the reservations of several members of the work group and Committee members,
it was decided a pilot program for TXDOT should be established at this time, rather then authorizing full
authority. Because there was some opposition to the use of design-build for roadway construction
projects, the Committee chose to use caution in dlowing TXDOT and TTA to be fully authorized to use
design-build. The Committee heard testimony from contractors expressing their concern regarding
qudifications based selection. These contractorsfelt that without alow bid process, the State could control
to whom projects were being awarded and in the end diminate many firms involvement in the process.
In addition, severd of the work group members did not support the use of design-build by TXDOT and
TTA. Specificaly, the Associated Genera Contractorsof Texasexpressed seriousconcern about allowing
TXDOT and TTA to enter into design-build contracts. In a memo to the Committee, the AGC of Texas
dated, “the design-build ddivery systemisasubjective processthat promotes the opportunity for scanda
associated with influence, peddling and favoritism. Any system that has this weekness is unfit for use by
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the public sector regardiess of the type of construction®™” (See Appendix A-1). Contrary to this opinion,
the Committee received correspondence from other highway contractors who expressed their support for
design-build (See Appendix A-3).

Based on discussions, the Committee decided to authorize TXDOT and TTA to use the design-build
method of procurement under a pilot program. Projects completed under this program must have a cost
edimate of at least 50 million dallars. Thepilot program should alow TXDOT to complete 16 design-build
projectsand TTA 24 design-build projects over the next 8 years. It should be required of TXDOT and
TTA to submit reports biennidly to the Legidature regarding the use of design-build. The reports should
indude information regarding the current status of each project, problems associated with each project,
schedule issues, budget issues and the impact of the process on small and historicaly underutilized
businesses. In addition to the biennid reports, afind report should be presented to the 79th Legidature
and include detailed information regarding each completed project under this pilot program. Findly, the
Committee recommends that the study of the use of design-build be included in the Sunset Advisory
Commission'sreview of the Department in 2009. Draft language isincluded in Appendix A-1.

Recommendations

Recommendation 1.1 - Authorize the Texas Department of Transportation (TXDOT) and the

Texas Turnpike Authority (TTA) to enter into design-build contracts under a pilot program.

Currently, TXDOT and TTA are not permitted to use the design-build method of construction for highway
projects. Although there are no problems associated with TXDOT' s current method of congtruction, the
Department needs more optionswhen building highways. Design-build could possibly dlow TXDOT and
TTA to “fast-track” certain projects and thus meet the current roadway needs of this state. With issues
such asthe lack of highway infrastructure, the growth of the state, and NAFTA,, improving the roadway's

4 Robert C. Lanham, letter to the Senate Committee on | ntergovernmental Relations, 19 May 2000
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of Texasis crucid and the Department needs al tools available to meet the demands. The Committee
recommends that in order to continue to study the use of design-build by TXDOT and TTA, apilot
program be established with the parameters as detailed above.

Recommendation 1.2 - Authorizethe Texas Department of Criminal Justice(TDCJ) toenter into

design-build contracts.

The Committee recommends that TDCJ be authorized to use the design-build method of procurement for
congtruction purposes. The design-build language for TDCJ was drafted very smilarly to 844.036,
Education Code, which gives design-build authority to public schoolsand universitiesin Texas. Unlikethe
TXDOT language, TDCJ projects do not have a price threshold nor do they require stipends be paid to
unsuccessful proposers.
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Charge #2

Study the funding and expenditures of Councils of Government (COGs) and
examine the changing relationship between COGs and the state and federal
governments since 1982. The Committee shall monitor the compliance by COGS
regarding publication of financial statements, as referenced in the General
Appropriations Bill, HB 1, 76" Legidature, Regular Session.
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Background

With the enactment of Section 701of the Housing Act of 1954, the federa government offered financia
assistanceto cities that had devel oped planning agencies. Funding for these agencies was provided by the
U.S. Depatment of Housing and Urban Development (HUD). Eleven years later the Texas Legidature
passed the Regiona Planning Act of 1965 (Chapter 391, Loca Government Code) authorizing the creation
of regionda councils. With the avallahility of federd funds, regiond councilsgrew . By 1969, 21 COGs
had been establishedin Texas. Eventudly, three additiond COGs were formed out of the origind 21. In
1971, the Legidature made some changes to the statute governing the COGs which included setting a
financid formulafor stateassstance. The OmnibusBudget Reconciliation Act of 1981 (OBRA), diminated
HUD funding for these planning agencies thereby diminating a mgority of federd support. However,
Regiona councils continue to provide avariety of servicesto their communities through an array of other

funds.

"Coundils of Governments (COGs)", dso known as regiond planning commissons, are voluntary
associations of loca governmentsand other affiliated organizations, which perform comprehensiveregiond
planning, mapping, and coordination of community development and socid programsinareassuch asaging,
crimind justice, employment and training, economic devel opment, environmental resources, trangportation,
and workforce development. Created under Chapter 391 of the Local Government Code, COG's are
defined by law as palitica subdivisions of the sate (See Appendix B-1:Chapter 391, Loca Government
Code). However, they have no regulatory power or other authority possessed by cities, countiesor other
loca governments. They are subject to state laws governing open meetings, accessto public records and
conduct of public officdds. Each COG operates under its own bylaws. The governing body must consgst
of a least two-thirdsloca eected officids of citiesand counties. The policy making bodiesin most COGs
include the general assembly and the board of directors.

COGs aredivided into twenty-four state planning regionswhich are designated and biennidly reviewed by
the governor (See Appendix B-2: Regiond Map). Thereareatotd of 2,030 cities, counties, local school
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digtricts, soil and water conservation digtricts, dong with other specid digtrictswhich are current members
of regiona councils. Countiesand cities make up the mgjority of COG membership. (12.6% countiesand
49.8% cities).

Depending on the needs of a particular region, COGs engage in severd different programs and services.
(See Appendix B-3: Services) A number of these programs and services are provided through contracts
or agreements with state or federd agencies, other regiond organizations, and local governments.

In response to concerns about the fiscal accountability of COGs, Senate Bills 174, 175, 176, and 177 by
Senator Bill Ratliff and Representative Rob Jundl were passed in the 76th Legidative Sesson. Thesebills
were enacted with the intent of holding the COGs fiscdlly accountable in addressing concerns of salary
schedules, redrictions on travel costs, certain reporting and accounting requirements, restrictions on
commissoncosts, and redirictions onemployment. Inaddition, thebillscodify certain provisionsthat were

previoudy prescribed by the General Appropriations Act to ensure their conditutiona validity.

Funding and Expenditures

Although the federd government was an important source of fundsin the past, direct federal grants now
provideasmadler percentage of total budgets. Regiona councilshavetaken on anumber of stateand loca
initiatives, thereby further increasing their funding from state and local sources. According to the Texas
Associationof Regiond Councils, COGSreceived atota of dmost $360.4 millionin fisca year 1998 from
dl sources. Of thesefunds, 60% were passed through to local governmentsand programs. Theremaining
40% was used by the COGsfor direct service ddivery and program administration. (See Appendix B-4:

Financias)
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Local Funds

Locd funding comes from dues paid by member governments, contributions, and miscellaneous revenues
for services rendered. In fiscd year 1998, the regiona councils received atotd of $1,838,365 in loca
dues. Other local funds added to the dues total $125,321,558 in local funds.

State Funds

State funding provided to regiond councilsisdlocated in severd ways, from many different Sate agencies.
The mgor programs funded from state funds are solid waste management grants, aging programs, crimind

justice planning, law enforcement training, and 911 emergency communications.

The dtate assstance planning grant administered by the Governor's Office is used for a wide range of
activities, including capacity building, matching other funding sourcesand program adminigtration. Thegrant
formula is calculated by population and number of member counties, with a $10,000 base amount, plus
$1,000 per member county, plus 10¢ per capita for al member cities and member countiesin the region.
To qudify for the grant, the regiona council must receive funds from loca sources equd to at leaest hdf of
the proposed dtate assistance planning grant.

The Crimina Justice Divison of the Governor's Office dso funds programs through the regiona councils
with pure state dollars. The state assstance planning grant alocations totaed approximately $2.4 million
infisca year 1998, induding supplementd fundsto the formuladlocationsto bring dl regiona councilsto
aminimum grant of $50,000. Supplementa funds were used to match federal funds provided through the
Texas Department of Housing and Community Affairs for regiona operation of the Texas Community
Development Program and for other regiona council activities, including the Texas Review and Comment
System n 1998, pure state funding comprised 8.87% of dl grants-in-aid received by the regiona councils
Thelargest percent of state gpportioned funds, approximately 35.18%, wereallocated to the TexasNatural

Resource Conservation Commission in fiscal year 1998.
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Federal Funds

Federa funding provided to COGs by the federal government is awarded directly to regiona councils or
indirectly as pass-through funds administered by state agencies. Of the total grants-in-aid received by the
regiona councilsin 1998, direct federa fundscomprised 8.15% and indirect pass-through fundscomprised
44.26%. Direct federa funding for regiond councils pesked at $70.5 million in 1980 but stood at $29
millionin 1998. This change reflects the decline of a number of federal grant programs aong with an
increased pattern of block grantsto the state from which funds are then passed through to regiona councils
and locd governments.

In 1998 the U.S. Department of Housing and Urban Devel opment (HUD) provided the largest portion of
direct federd fundsreceived by Texasregiona councils. At $25.1 million, HUD provided 85.46% of the
direct federd funding to regiona councils. The Economic Development Adminisiration was a distant
second, with 4.92%. The Federad Transit Authority provided the third largest portion at 4.58%. The
Economic Development Adminidration provided the largest number of grants, with 18 regiona council
recipients. Federa fundsadministered by state agencies and granted or contracted to regiona councilsare
usudly referred to as "pass-through” funds, providing by far the largest funding source for the regiond
councils. In 1998, federd funds in the amount of $97.5 million administered by the Texas Workforce
Commisson made up the mgority of federa pass-through funds to regiond councils at 61.10%.
Approximately 25% of total federa pass-throughfundsto regional councilswereadministered by the Texas
Department on Aging.

Oversight

COGs are monitored and audited by many entities including the federd government, state agencies,
independent auditorsand in some casesthe state auditor and legidative committees. COGshaveten Single
State Coordinating Agency assgnments including the: Texas Department on Aging; Crimind Judtice

Divison of the Governor’'s Office; Texas Department of Hedth; Texas Department of Housing and
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Community Affairs, Texas Department of Human Services, Texas Juvenile Probation Commission; Texas
Depatment of Menta Hedth-Mental Retardation; Texas Parks and Wildlife Department; Texas
Depatment of Transportation; and Texas Workforce Commisson. These coordinating agencies are
respons ble for oversght and monitoring of the COGswhich receive funding through the agency programs.
The oversght, in most cases consst of on-gte monitoring visits, desk reviews of audits and other records,
technical assstance, required documentation of activities, and for certain programs, monthly reviews of
funding and financia reports. Federal law requires subgrantees and contractors (which include the COGs)
to have an independent Single Audit made if they expend more than $300,000 in tota federa funds.

Committee Findings

The Committee was charged to monitor the COG's compliance regarding publication of financia
statements asreferenced in the Generad Appropriations Bill, HB 1, 76th Legidature, Regular Sesson. The
Committeerequested from each COG alist of document distribution datesfor their financid reporting items
as required by 8391.009 and 391.0095, Loca Government Code and the Governor’'s Rules (See
Appendix B-5: Reporting Items Schedule). All reports for fiscal year 1999 were due September 1, 2000.
It has come to the Committee’ s attention that some of the COGs were not able to meet the filing deadline
of September 1, 2000 for the financial reports. Senate Bills 174-177 did not pass until the middle of fiscal
year 1999. The bills, which amended §391.009 and 391.0095, Local Government Code and the
Governor’s Rules, cdled for data from the entire 1999 fiscd year. Developing reports for the entire 1999
fiscd year has proven difficult for these COGs due to the fact that some of the relevant data was not kept
prior to the passage of the bills. However, the Committee believes there should not be a problem with
COGs submitting the reports for fisca year 2000.

Over dl, the Committee received public testimony insupport of COGsaswell asseverd lettersfrom state
officdds, consulting firms, small businesses and specid didricts endorsing ther locd COGs. The
Committee found that Senate Bills 174-177 address most of the fisca accountability issues asthey relate

to the interim charge and the mgority of COGs submitted thar financid statements in atimely manner.
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Based on these findings, the Committee formulated its recommendations to further enhance and improve

accountability, service provison, and reimbursement procedures performed by the COGs.

Recommendations

Recommendation 2.1 -Requirethe State Auditor’ sOfficetofully review COGs' financial audits

Currently, no single entity is designated to review COGS entire financid audits. The Committee
recommends this review be completed by the State Auditor’s Office.

Recommendation 2.2 - Request both the State Auditor’ sOfficeand the Governor’ sofficetowork
towardsdevel oping amoresimplified reporting processfor COGs, toincludewhat specificitems

need to be reported and to what entities.

This would help to reduce the duplication of efforts by COGs in ther requirement to supply numerous
financid reports to various entities, the Committee recommends a more smplified reporting process be

developed dong with assistance.

Recommendation 2.3 - Amend Chapter 391 of the Local Government Code to strengthen state

and regional coordination of planning and program devel opment.

The Committee recommends the Local Government Code, Chapter 391 be amended by adding the
fallowing language.

" In carrying out planning and program development responsibilities, state agencies shdl, to the
maximum extent feagible, coordinate planning with regiond councilsto ensure effective and orderly

implementation of state programs at the regiond and locd levels.”
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Recommendation 2.4 -Amend 8391.006(b), L ocal Government Code, to encourage andfacilitate

participation by members of the public.

Currently, at least two-thirds of the membersof agoverning body of acommisson must beeected officids
of participating counties or municipaities. The Committee recommends the Loca Government Code,
Chapter 391.006 (b) be amended as follows:

"No more than two-thirds and a least one-haf of the members of a governing body of a
commisson must be dected officids of participating counties or municipdities.”

Recommendation 2.5 - Requirethe State Comptroller’ s Officeto evaluate and report back to the
Committee any concernsregarding the current invoice and payment procedures between COGs,

state agencies, and service providers.

To determine and correct instances of delayed reimbursements to service providers, the Committee
recommends the State Comptroller’ s Office review the current invoice and payment procedures between

COGs, gate agencies, and service providers, and make these findings available to the Committee.
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Charge #3

Review the statutory authority granted to loca governments to regulate the
development of residential subdivisons. The Committee shall identify

conflicting provisions and make recommendations to clarify existing statutes.
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Background

Municipa and county authority over subdivisons is established primarily by Chapters 212, 232, and 242
of the Loca Government Code. Chapter 212 governs the subdivision authority of cities. Chapter 232
governs the subdivision authority of counties. Chapter 242 defineshow city and county authoritiesinteract
ingeographica areas where both the city and county exercisejurisdiction. Currently, countiesdo not have
ordinance-making or any other authority to control growth and progress within the unincorporated part of

the county in the areas of land-use planning, water quality, and building and construction standards.

During previous Legidative history, there has been sgnificant oppostion to granting counties more
governing authority over those that resde insde the county lines. There has dways been the notion that
people leave citiesand set up aresidence or businessin the unincorporated areas of counties because they

want little control by government in their dally lives.

Aswe begin the 215t century, counties, specificaly those adjoining metropolitan aress, have redized that
their dtizens desire certain protections for their homes and businesses. Counties would like the ability to
ensurethat adjacent |land usesare compatible, that activitieson theland are not harmful to thewater supply,

and physica structures are built to acceptable standards .

A series of datutes that give counties, on a locd option bass and with the consent of the voters in the
unincorporated aress, would be beneficia to the people of Texasin a 21 century environment.

Committee Findings

Uponreceipt of theinterim charge, the Committee staff requested the Texas L egidative Council to prepare
a comparison of municipa and county authority relaing to the Regulation of Subdivisons of Land.
Following receipt of a memorandum from the Texas Legidative Council on December 10, 1999, the

Committee staff discussed the charge and the memorandum with interested parties, which included
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representatives from various cities and counties, the Texas Association of Builders, the Texas Association
of Urban Counties, the Texas Municipa League, and members of the public to develop a better
understanding of the issue and the problems that needed to be addresses by the Committee. On October
28, 1999 and June 12, 2000, the Committee held public hearingsin Audtin to takeformal public testimony

on the charge.

Based upon the information included in the memorandum prepared by the Texas Legidative Council and
the testimony provided to the Committee at the hearings, the Committee prepared its recommendations.

Recommendations

Recommendation 3.1 - Legislation should be drafted for consideration by the 77th Legislature

to accomplish the following:

1. Provide counties, on aloca option bass and after areferendum of their citizens, the authority
for (A) land-use planning, (B) limited congtruction and/or building codes (basic protection from
hazards of fire, windstorm and substandard construction), and (C) water quality protection.

2. Implement comprehensible guiddinesin the extraterritorid jurisdiction (ETJ) where city and

county authorities may conflict.

Recommendation 3.2 - Maintain the language of all Government Code sections dealing with

municipalities authority to protect their citizens.
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Charge#4

Monitor the implementation of SB 89, 76th L egidature, Regular Session relating

to municipa annexation.
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Background

Senate Bill 89 isaculmination of over two years of effort of the Senate Interim Committee on Annexation,
the House Committee on Land and Resource Management, and scores of local elected officias and
interested parties from acrossthe state. The goa wasto pass legidation that enabled residents of outlying
areas to retain a certain degree of loca autonomy, while dlowing municipdities to plan and direct their
growth.

From combined efforts of both Senate and House members, the 76th Legidature passed workable
solutions that benefit al Texans. In assuring our annexation policies are fair and effective, Senate Bill 89
balances cities need for expanson with the need to preserve the rights of those that are annexed.

Senate Bill 89

SB 89 is a comprehensive rewrite of the state's annexation statute. The bill creates two procedures for
annexation: annexation under Subchapter C or C-1. The procedure that applies depends upon the area
that is proposed for annexation.

Subchapter C: Appliesto dl areas proposed for annexation unlessthe area: (1) contains fewer
than 100 separate tracts of land on which one or more resdentia dwellings are located on each
tract; (2) will be annexed by petition of the property owners or voters in the area; (3) isthe
subject of anindudtrid digtrict or Strategic partnership agreement; (4) islocated inaColonia; (5)
is annexed under very specific statutes pertaining to genera law cities, (6) islocated completely
withinthe boundaries of aclosed military ingtdlation; or (7) must be annexed to provide protection
fromimminent destruction of property or injury to persons, or thereisapublic or private nuisance

as determined by the city.

. Areas that are annexed under Subchapter C must be included in a three-year
annexation plan.
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. The city must give written notice to property owners and entities that provide
sarvicesin the area. Notice must aso be posted on the city’ s Internet webdite, if
it has one.

. The city must compile acomprehensive inventory of servicesthat are provided in
the area.

. After holding the required public hearings, the city shdl negotiatewith the property
owners of the areafor the provison of services. The county commissioners court
shdl select five people to negotiate on behalf of the area to be annexed. If the
areato be annexed isadidtrict, the governing body of the digtrict shal negotiate
with the city.

. Negotiations are an effort to reach either an agreement for provision of services
or an agreement in lieu of annexation.

. Either party may request arbitration to resolve the dispute if an agreement cannot
be reached. The arbitrator’ s authority islimited to service plan issues in dispute.

. If acity does not agree with thetermsof the arbitrator’ s decision, the city may not
annex the areafor five years.

Subchapter C-1 : Applies to the annexations of areas that are not required to be on the
annexation plan under Subchapter C.

. The annexation of the area must be completed within 90 days.

. If the arealis anareathat contains fewer than 100 separate tracts as described in
Subchapter C, then written notice must begivento al property ownersand entities
providing servicesin the area, prior to annexation.

Procedures Applicable to Annexations under both Subchapter C and Subchapter C-1.

. The annexation service plan must provide for municipa serviceswithin 2v2 years.
If services cannot reasonably be provided within that time, they must be provided
within 4v2 years.

. Police and fire protection; emergency medica services, solid waste collection;
and operation and maintenance of water and wastewater facilities, roads and
streets, and other publicly owned facilities must be provided on the effective date
of annexation.
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. Constructionof capita improvementsin the service plan shdl be completed within
the period provided in the service plan.

. If the area has alower leved of servicesand infrastructure than ingde the city, then
services shdl be comparable to the level within the city. If theleve of servicesis
equd, that level shdl be maintained. If leve of sarvicesin the areais superior to
serviceswithinthecity, then the services shdl be comparableto theleve withinthe
cty, except that operation and maintenance of the infrastructure must be
maintained a exiding leves

. Digputes concerning the level of services and service plans may be enforced by
arbitration in areas annexed by the City of Houston and by writ of mandamus for
al other cities

. The court may order various remedies for falure to comply with the service plan,

including refund of taxes and civil pendties.

. Notice of public hearings ondl annexations must be posted on the city’ s Internet
webdte, if the city has one.

Additional Provisons:

. Modifies the Strategic partnership agreement provisions to providefor arbitration
if acity and adigtrict cannot reach an agreemen.

. Provideslimitations on annexation of areasthat areinthe ETJdueto prior “ spoke”
annexations.
. Provides that a city may not prohibit a person from continuing to use land in the

manner it was being used on the date annexation proceedingswereingituted, with
some exceptions including sexudly oriented businesses, Colonia, fireworks, and

more,
. Removes the extenson of ETJfrom non-contiguous city owned property.
. Provides that the city shall apply for preclearance from the Justice Department at

least 90 days before the effective date of the annexation or the earliest date
permitted under federd law.

. Providesfor aparticular noticeto be provided to school digtrictslocatedinan area
to be annexed.
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. Providesthat an areamay not be annexed again within ten yearsif it isdisannexed.

. Deletes the requirement that a city with a population of 225,000 must be
authorized by its charter to annex for limited purposes.

Recommendations

Recommendation 4.1 - Continue to monitor the implementation of SB 89, 76th Legislature,

Regular Session relating to municipal annexation.

Home rule municipdlities are just beginning to gpply in practice dl of the various changes to the sa€'s
annexaionpoalicies. Many citiesdid not fed that there has been sufficient time to adequately evaluate these
changes and requested that the Committee continue to monitor the implementation of SB 89.

Recommendation 4.2 - Provide aclear definition of “tract of land” and providedirection on how

to account for tractsthat areeither vacant or are occupied by oneor moreresidential dwellings.

843.052(h)(1), Locd Government Code, provides an excluson of an area from the municipdity’s
annexation plan if “...the area contains fewer that 100 separate tracts of land on which one or more
resdentia dwellings are located on each tract.” Questions centered on two primary concerns. (1) how
to account for vacant tracts; and (2) what is the legd definition of “tract”.
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Charge#5

Examine the powers, functions and programs administered by the Texas
Department of Housing and Community Affairs (TDHCA) and the Texas State
Affordable Housing Corporation (TSAHC). The committee's report will assess
the methodology used in allocating the various housing funds and resources,
including the Low-Income Housing Tax Credit program and the Housing Trust
Fund, and the compliance by the agency with that methodology, and address
whether the programs administered by TDHCA and the TSAHC mest the
affordabl e housing demands of targeted popul ation groups throughout the State of

Texas.
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Background

In 1991, the Texas Department of Housing and Community Affairs (TDHCA or the Department) was
created after themerger of the TexasHousing Agency, the Community Development Block Grant Program
from the Texas Department of Commerce, and the Texas Department of Community Affairs. Sincethen,
severd programs have been transferred to the Department from the Texas Department of Human Services
and the Texas Department of Licensng and Regulation.

According to §2306.002(b), Texas Government Code, “ The Department’ s highest priority isto provide
assigtanceto individuals and families of low and very low income who are not assisted by private enterprise
or other governmenta programs so that they may obtain affordable housing or other servicesand programs
offered by the department.” In order to provide thisassstance, the Department obtainsthe mgority of its
funding from the U.S. Department of Housing and Urban Development (HUD). Moniesareaso received
from the U.S. Treasury Department, the U.S. Department of Hedlth and Human Services, and the
Depatment of Energy. In addition to federd funding, the state directs funds to the Department via its
genera revenue. Currently, the state contributes 2.8% to the annua budget of the Department. TDHCA
is meseting less than 1% of the affordable housing needs of the State.

Past audits of the Department have reveded troubling information criticizing the overdl management of the
Department, the conduct of severa board and staff members, and the administration of program funds.
These audits, completed by HUD and the State Auditor’s Office, urged the Department to rectify the
problems at the state level before the federa government consders the withdrawd of vitd funds. Inthe
past, the Department has not been responsive to the problemsidentified and therefore, isjeopardizing the
assigtance Texas will be ableto givetoitscitizens. Thislack of responsveness and the seriousness of the
dlegaions and findings illugtrates the urgency needed to address the problems associated with the
Department.
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TDHCA Housing Programs

Inorder to assst low incomeindividuas and familiesin obtaining affordable housing, the Department offers
sx main housing programs that account for 24% of the Department’s overal programming. These
programs are the Housing Trust Fund (HTF), the Home Investment Partnership Program (HOME), the
Statewide Housing Ass stance Payments Program (Section 8), the Multifamily Mortgage Revenue Bond
Program, the Single Family Mortgage Revenue Bond Program, and the Low Income Housing Tax Credit
Program (LIHTC).

The HTF is a statewide program that seeks to alocate fundsto achieve abroad geographica distribution
of affordable housing. It is the only state funded affordable housing program. Funds are avaladle to
non-profit organizations, for-profits, units of loca government, public housing authorities, community
housing devel opment organi zations(CHDOs), andincomedigibleindividud sandfamilies. Eligibleactivities
indude acquisition, rehabilitation, and new congtruction of housing. Funding sources consst of generd
revenue, gppropriations or transfers made to the program, unencumbered fund baances and public and
private gifts or grants. The criteria for evauating gpplications includes the degree to which the project
mests area housing needs, financid feashility, degree of targeting income categories and long term

affordatility.

The Department receives an annuad dlocation from the U.S. Depatment of Housing and Urban
Deveopment to fund the HOME program. CHDOs, non-profit housing organizations, loca governments,
public housing agenciesand for-profit devel opersareauthorized to gpply for HOME fundsEligibleactivities
include development of rentd housing, homebuyer assstance, rentd assistance, and home rehabilitation.
The HOME program provides the gate flexibility, based on public comment, to decide what kind of
housing assistance is most appropriate. Funds are distributed through regiond or statewide competitions
and by direct award. Allocations are based on a five-year plan for distribution. The Department must
review gpplications and award contracts to gpplicants within two years from the date of the HUD
dlocation. By the end of the five-year term,
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al money from an dlocation must be expended for HOME digible activities. Un-used fundsare returned
to the Department.

Section 8 provides rent subsidy vouchersto families, the dderly and persons with disabilities earning less
than 50% of the area median family income (AMHF). The vouchers are digtributed through community
action agencies or other local organizationsin aress of the state without a public housing authority. Those

in areas with a public housing authority may receive assstance directly from the authority.

In order for non-profit and for-profit devel opers to finance the congtruction, acquisition, or rehabilitation
of multifamily properties, the Department issues taxable and tax-exempt mortgage revenue bondsto fund
loans under the Multifamily Mortgage Revenue Bond Program. Owners must restrict aportion of the units
for families earning moderate, low and very low incomes, and services must be offered on the property to
benefit the resdents. These types of services can include job training, child care or others that meet the
needs of the tenants and encourage slf-sufficiency.

The Single Family Mortgage Revenue Bond Program provides home buyer ass stance through the Texas
Frg-Time HomeBuyer Program. In order to receivefundsunder the program, gpplicants must not exceed
115% of the AMHF and must meet traditiond lending criteria for standard mortgaege loans. Qudified
gpplicants receive loans with below-market interest rates from participating lending inditutions.

By directing private equity to affordable renta housing projects, the Low-Income Housing Tax Credit
Program provides developers with tax credits that may be used to offset their federd tax liability.
Developers who receive the credits sdll them to investors in order to raise the necessary capita for the
project. To qualify, 20% or more of the project’s units must be rent-restricted and occupied by families
whoseincomeis50% or lessof the AMH. Projectsmay aso qudify if 40% or more of the unitsare rent-
restricted and occupied by individuas whose income is 60% or less of the AMFI.
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Other Departmental Programs

Inaddition to the housing programs, the Department administers 19 other programs. Themgjority of these
programs fdl under the Texas Community Development Divison (TCDD). The main objective of this
divisonisto asss smal communities with their housing, infrastructure and economic devel opment needs.
Funds are to be dlocated to non-entitlement communities with popul ations less than 50,000 and counties
with populations less that 200,000. Entitlement communities, cities with populations greater than 50,000
and counties greeter than 200,000, receive an dlocation of funds directly from HUD. There are eight
programs administered by this divison.

The Office of Colonia Initiatives (OCI) was created to coordinate department programs for Colonias.
Coloniasaredefined as subdivisionsin unincorporated areaswithin 150 miles of the Texas-Mexico border.
This definition has been expanded, however, as Colonias are developing in East Texas. In additiontofive
Colonia Sdlf-Help Centers, the OCI administers the “Bootstrap” Homebuilder Loan Program and the
Contract-for-Deed Conversion Initiative. The “Bootstrap” program, created by the 76th Legidature,
provides low-interest home mortgage |oans of up to $25,000 to low-income Texans who agree to asst
inthe construction of their home. Two-thirds of the available fundsare used for residentsof Colonias. The
Contract-for-Deed Conversion Initiative helps Colonia residents become property owners by converting
their contracts for deeds into traditiona mortgages.

Inorder to address emergency relief to the homeless and to individual s and households experiencing crisis
poverty, the Community Affairs Divison of the Department administers Sx programs. Included is the
Community Services Block Grant Program (CSBG) which provides much needed administrative support
to loca Community Action Agencies (CAAS). Also included is the Emergency Shelter Grant Program
(ESGP), which addresses homel essness through services and prevention, the Westherization Assstance
Program (WAP), which strivesto reduce the energy cost burden of |ow-income househol dsthrough energy
efidency, and the Comprehensive Energy Assistance Program (CEAP), which assists low-income in
meeting energy needs.
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The only regulatory function of the Department is the regulation of the manufactured housing industry by
the Manufactured Housing Divison. The Department provides licenang, titling, ingpections and
enforcement of standards for manufactured housing. Fees from these activities help fund the divison.

Texas State Affordable Housing Corporation

The Texas State Affordable Housing Corporation (TSAHC or the Corporation), operating under the name
Texas Star Mortgage (TSM), isanon-profit corporation created to provide single and multi-family loans
to low-income individuds. TSM originatesfird lien, sngle family, and purchase money mortgage loans
to individuds and families of low, very low and extremdy low income. To qudify, the individud’s or
family’s income must not be grester than 60% of the median family income for the State of Texas, as
defined by HUD, or 60% of the AMFI adjusted for family size asdefined by TDHCA. In addition, TSM
aso administers other financing programs funded by grants from TDHCA or HUD.

In June of 2000, the TSAHC Board of Directors gpproved its new business plan. Thisnew business plan
redirectsthe activities of the Corporation from mortgage banking and grant administration to increasing and
preserving affordable multifamily housing in Texas. In order to do this, the Corporation will issue taxable
sngle-family mortgage revenue bonds, setting asde more than haf of the proceeds for low income
households. Also, the Corporation will issue 501(c)(3) multi-family tax exempt mortgage revenue bonds.
The Corporation does not intend to compete with private lenders, but plans on lending to poorer home

buyers or renting to lower income residents who are not served by private lenders.

Committee Findings

In order to address this charge, the Committee held two public hearings a which its main focus was

TDHCA and TSAHC. Committee members and staff held various meetingsin order to obtain additiona
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information regarding the programs administered by the two entities. In addition, correspondence to the
Committee office relayed details regarding persond dedlings with the Department and its staff.

On April 25, 2000 the Committee convened to address the housing programs administered by TDHCA,
in addition to thefunctionsof TSAHC. Daisy Stiner, Executive Director of the Department, presented to
the Committee an overview of the Sx main housing programs as listed above. In her presentation, Ms.
Stiner focused on the funding sources for each program, digible activities and applicants associated with
eachprogram, theallocation process, and thetargeted population. The Committee sinquiriesto Ms. Stiner
focused heavily on the dlocation of fundsto the 11 Departmenta regions, the assessment of needsin rurd
aress, and the LIHTC program. In addition, Senator Ellis asked Ms. Stiner to present to the Committee
the Department’s vision and plan for meeting the affordable housing needs of Texans. Ms. Stiner
presented the vison to the Committee at the June 12th hearing (See Appendix E-1).

The hearing on June 12, 2000 provided a forum for the Department to present to the Committee other
programs that the Department offers, including the Community Development Block Grant Program
(CDBG) and the Office of Colonia Initiaives (OCI). Ms. Stiner once again made the presentation that
focused on the 19 other programs offered by the Department. Concern was expressed regarding the
dlocation of funds to the Colonia areas of the Sate.

Based on testimony and correspondence made to the Committee and meetings held by the Committee and
itsstaff, problems associated with the Department and the management of itsvarious programsand services
were identified. Specificaly, the Committee found four mgor areas where the Department is failing
consderably in addressing the affordable housing needs of this state:  the digtribution of program
information, the equitable digtribution of awards, the lack of innovation in providing assistance, and the
inability to maximize the efficiency of program funds.
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Because of the complexities associated with each program the Department offers, understanding the
detals of the programs can sometimes be difficult for smdler communities or digible participants.
Furthermore, entities are often not informed of the available programs.  This lack of knowledge in the
programs available and the difficultiesunderstanding the particulars of the programs crestesmany problems
for smaler communities and less prominent entities. Non-entitlement communities, as defined above, do
not have the outside resources made avallable to entitlement communities, and they often lack staff to
research available assstance. The Committeefound that many smaller communitiesaround the Satewere
unaware of the ass stance available through the Department and were not knowledgeable on how to obtain
that information. This lack of access to information is inhibiting many small communities and rurd arees

from recelving ass stance needed.

To makean effort to distribute awards statewide, the Department has established set-asidesand prioritized
awards going to rurd aress of the state.  Although this is amiable, the Committee found it is often
overlooked, and consequently, these areas are not receiving the help they need to provide affordable
housng. For ingtance, the HOME program’ srules Sate that priority isto be givento applicationsreceived
fromcommunitiesthat do not receivedirect funding from HUD. However, the Department hastied HOME
fundsinwith its own bond i ssuance programsin urban aress, or with tax credit projects, ostensibly to make
these more viable. Subsequently, the non-participating jurisdictions arelosing out on funds earmarked for

rural aress.

Although HUD places redtrictions on how dollars obtained by the Department can be used, thereis some
leeway on how certain funds can be dlocated, particularly HOME funds. The Committee found that the
Department’s leveraging of these funds often precludes awards being made to non-participating
jurisdictions.  In addition, the Department is not innovative in its efforts to create alternate programs.
Programs smilar tothe“Bootstrap Program” could be creative and could assist familiesinneed, and inturn,
reach anew segment of those in need of assstance. The Committee found the Department is not thinking
creatively and inaugurating programsthat can target anew sector and, in the end, stretch the Department’s

funds and broaden the spectrum of those receiving assistance.
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Many of the dollars awarded by the Department are very Smilar to those made available by USDA Rurd
Development, CDCs, participating jurisdictions, Housing Finance Corporations, Texas State Affordable
Housing Corporation and other providers of housing related programs. Although, there is often overlap
of funding, the Committee found that the Department does not work closely with these and other entities
by sharing information in the effort to maximize the efficiency of limited funds. The result of thisisa
concentration of awardsto certain areas of the state. This concentration is often not in areas whose needs
surpass other parts of the state. By working together, providers of housing rel ated assistance could better
address the needs of dl of the state rather than afew centralized aress.

The primary focus of the Committeg's recommendations is to address the four main problem areas
identified. Dueto the paralel work of this Committee and that of the Sunset Commisson’sreview of the
Department, this report reflects recommendations by that body. At the time of the drafting of this report,
the Sunset Commission had not voted on al recommendations made by the Sunset aff. This report,

therefore, will not reference those recommendations not voted on as of September 1, 2000.

Recommendations

Recommendation 5.1 - Require the Department to immediately classify preservation as a top
priority and begin undertaking, through any and all possible means, accelerated attempts to

preserve housing stock

Current affordable housing stock will continue to expire and the developments will convert to full-market
rates if no actions are taken to preserve the existing affordable housing stock. Therefore, the Committee
recommends the Department pursue aggressive preservation strategiesto preserve the current affordable
housng stock. In order to fund the preservation activities, the Department needs to establish a dedicated

funding resource and leverage funds o that preservation can be actively
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pursued by the Department. In addition, the Department should establish a threshold of units it is
respongble for maintaining.

Recommendation 5.2 - Require the Department to collect from participating jurisdictions,
entitlement communities, and other local organizations any housing plans submitted to HUD

and information on funding received from HUD for activitieswhich the Department also offers.

Inorder for the Department to focus on areas not being served directly by the U.S. Department of Housing
and Urban Development, the Committee recommends that participating jurisdictions, entitlement
communities, and other locad housing organizations report to the Department any housing plans submitted
to HUD and any funds received rdaed to the plan submitted. Thisexchange of information will dlow the
Department to anadlyzethe areas of the state being served and beinformed of the recipients of other housing
dollars. Theinformation obtained by the Department can help the Department assessthe needs of the sate

and dlow them to gtrive to reach those citizens that are under served by other sources.

The Committee recommends the reports be submitted to the Department’ s Office of Strategic Planning.
The Office of Strategic Planning shdl use theinformation to assst them in assessing the affordable housing
needs of the state and in preparing their statewide plan.

Recommendation 5.3 - Require the Department to adopt a policy to work in conjunction with
USDA Rural Development, CDCs, participating jurisdictions, Housing Finance Cor porations,
Texas State Affordable Housing Corporation and other providers of housing related programs

to reduce overlap of expenditures and to maximize housing resources.

The Committee recommends the Department seek out information regarding other moniesthat are being
alocated for affordable housing projects so that the Department may minimize the duplication of funds
dlocated, and in turn, maximize their dollars spent. The Committee found that in many instances, projects
could have been funded if multiple sources had been utilized. By tapping into
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an array of sources, not one entity is funding the project in its entirety, thus leaving money available for
other projects. Inthe end, the Committee found the Department, working with other providers of housing
programs, could maximize the dollars spent on housing projectsin this sate.

Recommendation 5.4 - Require the Department to work with the 24 Councils of Governments

in the state to distribute program information to local communities.

The Committee found that because the Department offersavariety of assstanceto citizens of the state, the
Department should ensure that al communities are avare of the assstance available to them. Because
COGs arelocd units of governments with a multitude of local and regiond planning responsibilities, they
are the perfect candidate to aid the Department in informing local communities of servicesavallable. The
Department should not place dl respongbility on the COGs, but should use them asafacilitator to disperse

the information.

Recommendation 5.5 - Requirethe Department to give priority to applicationsfor HOME funds

from non-participating jurisdictions as required by the Department’ s governing rules.

The Committee recommends the Department adlocate HOME funds as intended by the governing rules.
According to 85356, Texas Adminidrative Code, applications from entities in non-participating
jurisdictions are to be given firgt priority. However, alarge portion of the HOME funds are dtill being
directed towards participating jurisdictions and many applications received by the Department from non-
participating jurisdictions remain unfunded.

Recommendation 5.6 - Require the Department to adopt policies regarding the use of de-
obligated funds and program income, specifically the process by which they are allocated and

reporting requirementsregarding their use.

Currently, thereisno stlandardized palicy regarding the use of de-obligated fundsand programincome, thus
an increasing anount of funds a the Department are not being tracked. The Committee
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recommends the Department prioritize its use of de-obligated funds and maintain a database of how the
de-obligated funds are reassigned. The de-obligated funds should be reassigned to the program from
whichthey originated in order tofulfill their intended use. Moreimportantly, the funds should bereassgned
to the region in which they were origindly awarded. A process shal be instated by the Department that
details how funds are reassigned. Furthermore, the reassgnment of funds shal be completed in atimely
manner. The database shdl provide detailed information regarding the funds and their reassignment, and
the information contained within database shall be readily accessible to those who submit inquiries.

Recommendation 5.7 - Require the Department to create a single application for the Housing

Trust Fund, CDBG funds, HOME funds and the Mortgage Revenue Bond Program.

Currently, each funding program administered by the Department hasits own separate gpplication. In most
ingtances, the information requested is the same for each gpplication. The Committee recommends the
Department cresteamore” user-friendly” application for severd of itsfundsto eliminate repetitivenessand
unnecessary additional paperwork for the applicant.

Recommendation 5.8 - Require the Department to monitor and strictly enforceall fair housing

laws.

The Committee recommends the Department require developers and landlords to comply with al current
laws that housing and related services be made accessible for people with disgbilities. The Committee
found these laws are often violated by devel opersand landlords s mply because they are uneducated about

thelaws. Furthermore, thereislittle effort to enforce them.

Recommendation 5.9 - Concur with the recommendations voted on by the Sunset Advisory

Commission as of September 1, 2000.

To prevent duplication between this report and the Sunset report, the Committee concurs with the
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recommendations voted on by the Sunset Advisory Commission as of September 1, 2000 (See Appendix
E-2).
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